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Part | (Supreme Court)

Administration of Justice

Strength of judges — Demographic approach — Law Commission report
— Direction for judge to population ratio of fifty judges per million —
Directions issued

The 120th Report of the Law Commission on Manpower Planning
in the Judiciary (1987) suggested a formula for the fixation of judge
strength, adopting a demographic approach. The Report suggested that
demographics should be the basis for fixation of judge strength. Its
rationale was set out thus:

As to the possible accusation that the working out of the ratio of
Judges strength per million of Indian population is a gross measure,
the Commission wishes to say that this is one clear criterion of
manpower planning. If legislative representation can be worked out, as
pointed out earlier, on the basis of population and if other services of the
State T bureaucracy, police etc. i can also be similarly planned, there is
no reason at all for the non-extension of this principle to the judicial
services. It must also be frankly stated that while population may be a
demographic unit, it is also a democratic unit. In other words, we are
talking of citizens with democratic rights including right to access to
justice which it is the duty of

This Court in a judgment delivered on 21 March 2002 in All
India Judges Association v. Union of India[1] endorsed the views of the
Law Commission in its 120th Report and directed that a judge to

t

he



population ratio of fifty judges per million be achieved within a period of
five years and not later than ten years in any case.

This Court observed : A The i ncrease in t
Judges per 10 lakh people should be effected and implemented with the
filling up of the posts in phased manner to be determined and directed
by the Union Ministry of Law, but this process should be completed and
the increased vacancies and posts filled within a period of five years
from today. Perhaps increasing the Judge strength by 10 per 10 lakh
people every year could be one of the methods which may be adopted
thereby completing the first stage within five years before embarking on
further increase ifnece s s ar y o .

The rate of disposal method suggested by the Law Commission
seeks to assess the judge strength required in the district judiciary to clear
the backlog of cases as well as to ensure that a fresh backlog is not created.
Under this method, the Law Commission seeks to address two concerns:

M The large existing backlog of cases; and

(i) The number of judges required to ensure that new filings are
disposed of in such a manner that a further backlog is not
created.

The expression A b a c k ffeenged between
institution and disposal of cases. The Law Commission has set down a goal
of ensuring that there are no pending cases at the end of each review period.

Having regard to the above background, we now proceed to
formulate our directions in the following terms :

he Ju

def i



(i)

(i)
(iii)

(iv)

(v)

(vi)

Until NCMSC formulates a scientific method for determining
the basis for computing the required judge strength of the
district judiciary, the judge strength shall be computed for each
state, in accordance with the interim approach indicated in the
note submitted by the Chairperson, NCMSC;

NCMSC is requested to endeavour the submission of its final
report by 31December 2017,

A copy of the interim report submitted by the Chairperson,
NCMSC shall be forwarded by the Union Ministry of Law and
Justice to the Chief Justices of all the High Courts and Chief
Secretaries of all states within one month so as to enable them to
take follow-up action to determine the required judge strength
of the district judiciary based on the NCMSC interim report,
subject to what has been stated in this judgment;

The State Governments shall take up with the High Courts
concerned the task of implementing the interim report of the
Chairperson, NCMSC (subject to what has been observed
above) and take necessary decisions within a period of three
months from today for enhancing the required judge strength
of each state judiciary accordingly;

The state governments shall cooperate in all respects with the
High Courts in terms of the resolutions passed in the joint
conference of Chief Justices and Chief Ministers in April
2016 with a view to ensuring expeditious disbursal of funds to
the state judiciaries in terms of the devolution made under the
auspices of the Fourteenth Finance Commission;

The High Courts shall take up the issue of creating
additional infrastructure required for meeting the existing



sanctioned strength of their state judiciaries and the enhanced
strength in terms of the interim recommendation of NCMSC,;

(vii) The final report submitted by NCMSC may be placed for
consideration before the Conference of Chief Justices. The
directions in (i) above shall then be subject to the ultimate
decision that is taken on receipt of the final report; and

(viii) A copy of this order shall be made available to the Registrars
General of each High Court and to all Chief Secretaries of the
States for appropriate action. Imtiyaz Ahmad V. State of U.P.
2017 (1) Supreme 198

Advocates Act

Ss. 35 & 38 —Mlisconduct- Mere negligence or error of judgment on the
part of an advocate would not amount to professional misconduct-
Distinction between negligence’ and ‘gross negligence’

Conceptof Agross negligenced cannot

restricted sense. It is because honesty of an Advocate is extremely
significant. The conduct of an Advocate has to be worthy so that he can be
called as a member of the noble fraternity of lawyers. It is his obligation to
look after the interest of the litigant when is entrusted with the responsible
task in trust. An Advocate has to bear in mind that the profession of law is a
noble one.

There can be no doubt that nobility, sanctity and ethicality of the profession
has to be kept uppermost in the mind of an Advocate. Keeping that primary
principle in view, his conduct has to be weighed. There the approach of
appreciating the evidence brought on record and the yardstick to be applied,
become quite relevant.



On a studied scrutiny of the evidence in this context, the factual
score, the act of the present appellant cannot be treated to be in the realm of
gross negligence. It would be only one of negligence. The tenor of the
impugned order, as we notice, puts the blame on the appellant on the
foundation that he had not received the acknowledgment. He has offered an
explanation that he had given the cheque to the police. There has been no
delineation in that regard. That apart, there is no clear cut analysis on
deliberation on gross negligence by the advocate. The Disciplinary
Committee found the appellant guilty of gross-negligence as he had failed
to get the acknowledgment from the complainant-respondent. The
examples given by the Constitution Bench are of different nature. In the
obtaining factual matrix, therefore, we are unable to accept the conclusion
arrived at by the Disciplinary Authority of the Bar Council of India that the
negligence is gross. Hence court is impelled not to accept the submission
advanced by learned counsel for the respondent.

Thus analysed, court is disposed to allow the appeal and
accordingly, we so direct and the order passed by the Disciplinary
Committee of the Bar Council of India is set aside. T.A. Kathiru Kunju V.
Jacob Mathai, 2017 (2) Supreme 406 : 2017 (3) SCALE 1

Arbitration Act

Sec. 39 — Arbitral award — Scope of judicial interference

National Hydro i Electric Power Corporation Ltd. had floated tender
for award of work of construction. Disputes arose between appellant and
respondent in respect of execution of work. According to appellant, certain
payments were not made to it by respondent though it had executed work.
Those, disputes were referred to for adjudication to arbitration as per



arbitration clause in contract between appellant and respondent by High
Court in petition filed by appellant under Section 20 of Arbitration act,
1940.

When it is found that claim was entertained by arbitrator on the basis
of provisions in contract entered into between HSCL and respondent and
said provisions were not made applicable in contract which was entered
into between appellant and respondent, approach of arbitrator is clearly
perverse in justifiying claim on the basis of provisions which were not even
applicable. We are conscious of the fact that though respondent has been
able to get benefit of enhanced rate in respect of Item Nos. 1 and 6 and is
able to retain the same thereby depriving appellant to get this benefit.
However, in a matter of contract where parties have to stick to govern by
provisions of contract entered into between them, equity has no role to play.
Result : Appeal dismissed. M/s. Sharma & Associates Contract (P) Ltd.
V. Progressive Constructions Ltd. 2017 (2) Supreme 306

Arbitration and Conciliation Act

Arbitration Law — Two tier arbitration — Arbitration and Conciliation
Act, 1996 not expressly excluding such arrangement — Accepted by
Bombay and Delhi High Court

In ITI Ltd. v. Siemens Public Communications Network Ltd, (2002)
5 SCC 510: (2002) 4 Supreme 444 the question before this court has
whether the provisions of the Civil Procedure Code were applicable to the
A&C Act or not. In response, this Court observed [Per Justice Santosh
Hegde with Justice D.M. Dharmadhikari concurring] that since there was
no express provision excluding the provisions of the Code in the A&C Act,
it cannot be held by inference that the provisions of the Code were



inapplicable. M/s Centrotrade Minerals & Metal Inc. V. Hindustan
Copper Ltd. 2017 (1) Supreme 170

Ss. 5 & 37 —CPC- Order XLI Rule 22- Arbitration Proceedings- Code
of Civil Procedure not applicable to the arbitration proceedings under
the 1996 Act

On a perusal of the said provision, in juxtaposition with the
provisions contained in 1996 Act, it seems to us that the legislature has
intentionally not kept any provision pertaining to the applicability of the
CPC. On the contrary, Section 5 of 1996 Act lays the postulate, that
notwithstanding anything contained in any other law for the time being in
force in matters covered by Part I, no judicial authority shall intervene
except so provided wherever under this Act.

Section 5 which commences with a non-obstante clause clearly
stipulates that no judicial authority shall interfere except where so provided
in Part 1 of the 1996 Act. As court perceive, the 1996 Act is a complete
Code and Section 5 in categorical terms along with other provisions, lead to
a definite conclusion that no other provision can be attracted. Thus, the
application of CPC is not conceived of and, therefore, as a natural
corollary, the cross-objection cannot be entertained. Though court express
his view in the present manner, the judgment rendered in ITI Ltd. (supra) is
a binding precedent. The three- Judge Bench decision in International
Security & Intelligence Agency Ltd. (supra) can be distinguished as that is
under the 1940 Act which has Section 41 which clearly states that the
procedure of CPC would be applicable to appeals. The analysis made in ITI
Ltd. (supra) to the effect that merely because the 1996 Act does not provide
CPC to be applicable, it should not be inferred that the Code is inapplicable



seems to be incorrect, for the scheme of the 1996 Act clearly envisages
otherwise and the legislative intendment also so postulates.

As court is unable to follow the view expressed in ITI Ltd. and court is of
the considered opinion that the said decision deserves to be re- considered
by a larger Bench. Let the papers be placed before the Hon'ble the Chief
Justice of India for constitution of an appropriate larger Bench.
Mahanagar Telephone Nigam Ltd. V. M/s Applied Electronics Ltd.
2017 (1) SCALE 126

Sec. 11(6) — Appointment of Arbitrator — Parameters — Independence
and impartiality are two different concepts — An Arbitrator may be
independent and yet, lack impartiality, or vice versa — Impartiality is a
more subjective concept as compared to independence — Independence,
which is more an objective concept, may be more straightforwardly
ascertained by parties at outset of arbitration proceedings in light of
circumstances disclosed by Arbitrator, while partiality will more likely
surface during arbitration proceedings.

In this case, Court has held that independence and impartiality are
two different concepts. An arbitrator may be independent and yet, lack
impartiality, or vice versa. Impartiality, as is well accepted, is a more
subjective concept as compared to independence. Independence, which is
more an objective concept, may, thus, be more straightforwardly
ascertained by the parties at the outset of the arbitration proceedings in light
of the circumstances disclosed by the arbitrator, while partiality will more
likely surface during the arbitration proceedings. M/s Voestalpine
Schienen Gambh V. Delhi Metro Rail Corporation Ltd. 2017 (2)
Supreme 289



Sec. 12(5)—Appointment of arbitrator—Condition of neutrality—
Independence and impartiality are different concepts—Independence
Is objective concept while impartiality is subjective

Independence and impartiality are two different concepts. An
arbitrator may be independent and yet, lack impartiality, or vice versa.
Impartiality, as is well accepted, is a more subjective concept as compared
to independence. Independence, which is more an objective concept, may,
thus, be more straightforwardly ascertained by the parties at the outset of
the arbitration proceedings in light of the circumstances disclosed by the
arbitrator, while partiality will more likely surface during the arbitration
proceedings. M/s. Voestalpine Schienen GMBH V. Delhi Metro Rail
Corporation Ltd., AIR 2017 SC 939

Ss. 34, 35—Finality of arbitral award—Does not exclude autonomy of
parties to award from adopting other acceptable method of redressal
such as an appellate arbitrators

On a combined reading of sub-section (1) of Section 34 of the A&C
Act and Section 35 thereof, an arbitral award would be final and binding on
the parties unless it is set aside by a competent court on an application
made by a party to the arbitral award. This does not exclude the autonomy
of the parties to an arbitral award to mutually agree to a procedure whereby
the arbitral award might be reconsidered by another arbitrator or panel of
arbitrators by way of an appeal and the result of that appeal is accepted by
the parties to be final and binding subject to a challenge provided for by the
Act. Fact that recourse to a court is available to a party for challenging an
award does not ipso facto prohibit the parties from mutually agreeing to a
second look at an award with the intention of an early settlement of



disputes and differences. The intention of Section 34 of the A&C Act and
of the international arbitration community is to avoid subjecting a party to
an arbitration agreement to challenges to an award in multiple forums, say
by way of proceedings in a civil court as well under the arbitration statute.
The intention is not to throttle the autonomy of the parties or preclude them
from adopting any other acceptable method of redressal such as an
appellate arbitration. M/s. Centrotrade Minerals and Metal Inc. V.
Hindustan Cooper Ltd., 2017 (1) Supreme 170: AIR 2007 SC 185

Army Rules

Rule 13 r/w circular dated 28 December 1988 — Appellant crossing
threshold of four red entries — No ground for discharge without
considering other relevant circumstances — Effect of.

In the present case, it is evident that there was no application of
mind by the authorities to the circumstances which have to be taken into
consideration while exercising the power under Rule 13. The mere fact
that the appellant had crossed the threshold of four red entries could not be
a ground to discharge him without considering other relevant
circumstances including (i) the nature of the violation which led to the
award of the red ink entries; (ii) whether the appellant had been exposed to
duty in hard stations and to difficult living conditions; (iii) long years of
service, just short of completing the qualifying period for pension. Even
after the Madhya Pradesh High Court specifically directed consideration
of his case bearing in mind the provisions of the circular, the relevant
factors were not borne in mind. The order that was passed on 26 February
2007 failed to consider relevant and germane circumstances and does not
indicate a due application of mind to the requirements of the letter of



Army Headquarters dated 28 December 1988 and the circular dated 10
January 1989. Vijay Shankar Mishra V. Union of India 2017 (1)
Supreme 541

Benami Transaction (Prohibition ) Act

Sec. 1—Applicability of

Act applies to transactions done before enforcement of Act.
Vishram alias Prasad Govekar vs. Sudesh Govekar (D) By Lrs., AIR
2017 SC 583

Sec. 4(2) — Applicability of

There is no dispute that in the revenue records property stood in the
name of Vassudev Govekar and not Jagannath Govekar. The first appellate
court rightly held that the plea with regard to the real owner of the property
being Jagannath Govekar could not be gone into as it was barred by the
provisons of Section 4(2) of the Benami Act. Though we do not find any
merit in the arguments of the appellants that the Benami Act is not
applicable, in any case there is hardly any material produced by the
defendants to support that real owner was Jagannath Govekar. This claim is
made only on the ground that it is Jagannath Govekar who had got the suit
property acquired in the name of his son Vassudev Govekar. That by itself
would not make Jagannath Govekar as the owner of the suit property.
Vishram @ Prasad Govekar v. Sudhesh Govekar (D) By LRs. 2017 (1)
Supreme 600

Civil Procedure Code

Section -9 Ouster of Jurisdiction of Civil Court



Upon perusal by Section 34 of the Recovery of Debits Due to Banks
and Finacial Institute Act no Civil Court is having jurisdiction to entertain
any suit or proceeding in respect of any matter which a Debt Recovery
Tribunal or the appellate Tribunal is empowered by or under the Act to
determine the dispute. Further, the Civil Court has no right to issue any
Injunction in pursuance of any action taken under the Act or under the
provisions of the DRT Act.

No Civil Court can entertain any suit wherein the proceedings
initiated under Section 13 of the Act are challenged. The Act had been
enacted in 2002, whereas the DRT Act had been enacted in 1993. The
legislature is presumed to be aware of the fact that the Tribunal constituted
under the DRT Act would not have any jurisdiction to entertain any matter,
wherein the subject matter of the suit is less than Rs.10 lakh. State Bank of
Patiala v. Mukesh Jain, (2017) 1 SCC 53

Sec. 9 — Jurisdiction of Civil Court- When can be excluded.

The Supreme Court held that the jurisdiction of the
Civil Court is plenary in nature,
Civil Court is plenary in nature, unless the same is ousted, expressly or by
necessary  implication, it will have jurisdiction to try all types of suits.
Robust Hotels Private Limited v. Balaji Hotels and Enterprises,
(2017)1 SCC 622.

Ss. 50, 146, O. 21, Rr. 16, 32—Execution of decree—Legal
representatives—Decree for permanent injunction - Can be executed
against L.Rs. of judgment-debtor in view of specific provision under
S.50.


https://indiankanoon.org/doc/1683455/
https://indiankanoon.org/doc/1641968/
https://indiankanoon.org/doc/1683455/
https://indiankanoon.org/doc/1683455/
https://indiankanoon.org/doc/1683455/

Right which had been adjudicated in the suit in the present matter
and the findings which have been recorded as basis for grant of injunction
as to the disputed property which is heritable and particle would ensure not
only to the benefit of the legal heir of decree-holders but also would bind
the legal representatives of the judgment-debtor. It is apparent from section
50 CPC that when a judgment- debtor dies before the decree has been
satisfied, it can be executed against legal representatives. Section 50 is not
confined to a particular kind of decree. Decree for injunction can also be
executed against legal representatives of the deceased judgment-debtor. The
maxim fiacti o personal i s matainiclassof
cases as indicated by this Court in Girijanandini Devi v. Bijendra Narain
Choudhary (supra) and when the right litigated upon is heritable, the decree
would not normally abate and can be enforced by LRs. of decree-holder and
against the judgment-debtor or his legal representatives. It would be against
the public policy to ask the decree-holder to litigate once over again against
the legal representatives of the judgment-debtor when the cause and
injunction survives. No doubt, it is true that a decree for injunction
normally does not run with the land. In the absence of statutory provisions
it cannot be enforced. However, in view of the specific provisions
contained in section 50 CPC, such a decree can be executed against legal
representatives. Prabhakara Adiga V. Gowri, AIR 2017 SC 1061

S. 92- Suit against a trust- Grant of permission for institution of a suit
against a trust — Scope and ambit of Section 92 of the Code

An analysis of these provisions would show that it was considered
desirable to prevent a public trust from being harassed or put to legal
expenses by reckless or frivolous suits being brought against the trustees

Cc
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and hence a provision was made for leave of the Court having to be
obtained before the suit is instituted.

After considering the deed executed in the favour of respondent
No.2 (Prachaarini Sabha), which is not in dispute, court has noticed that the
purpose of transferring ownership of the property was subject to certain
conditions and purposes which cast duties on respondent No.2, including
development of the Hindi Language and opening a library. Hence, the
purpose is rendering the nature of Prachaarini Sabha to be a trust.

In the present facts and circumstances, it can be easily inferred from
the perusal of the application made that plea was sought to seek permission
only to institute a suit alleging the Sabha to be acting as a trust.

Court has noticed that the trust deed was executed in favour of the
respondents. But it appears in view of the facts and circumstances of this
case and the submissions made on behalf of the respondents, that it was
waqfed/ gifted for a | awful pur pose i
the ownership of the property, and arising out of a confidence reposed in
and accepted by the owner, or declared and accepted by him, for the benefit
of another, or of another owner, (Act Il of 1882 Trusts, Section 3].
Accordingly, in our opinion, the application filed by the appellants was
falling within the required ambit of Section 92 of CPC and the learned
District Judge had rightly permitted the appellants to institute a suit. Court
is of the considered opinion that High Court has erred in setting aside the
well reasoned order of the learned Judge and grossly erred in not diligently
examining the facts and circumstances in the light of the registered deed
dated 30.11.1940.



Apart from the above discussion, court has also taken notice of the
fact that plaint was not annexed with the application filed under Section 92
of the CPC which is pre-requisite for filing the application for leave to file a
suit. Based on the averments in the plaint only, it can be inferred that
whether an application under Section 92 is maintainable or not.

After the amendment was brought to the Code of Civil Procedure in
1976, duty was cast upon the Court, instead of Advocate General, to take
Into account these considerations for granting leave under this section. Prior
to the 1976 amendment, all these considerations were to be kept in mind by
the Advocate General before granting consent to institute a suit against a
public trust.

Accordingly, in this factual matrix and the law laid down by this Court and
other relevant judicial precedents, we hold that the learned Single Judge
erred while granting leave to the appellants. It was the statutory duty of the
Court to examine that whether the plaint is so annexed with the application
under Section 92 CPC or not. Court has noticed that High Court has also
erred in neglecting this fact. Swami Shivshankargiri Chella Swami &
Anr. v. Satya Gyan Niketan & Anr., 2017 (3) SCALE 152

Sec.96 — First appeal — Appellate court is the final court of facts — Its
judgment must reflect application of mind by recording its findings
supported by reasons.

It is well settled that the first appellate court shall state the points
for determination, the decision thereon and the reasons for decision.
However, it is equally well settled that mere omission to frame
point/points for determination does not vitiate the judgment of the first



appellate court provided that the first appellate court records its reasons
based on evidence adduced by both the parties.

An appellate court is the final court of facts. The judgment of the
appell ate court must therefore refl
record its findings supported by reasons. The law relating to powers and
duties of the first appellate court is well fortified by the legal
provisions and judicial pronouncements.

In H.K.N. Swami v. Irshad Basith (2005) 10 SCC 243, this Court
stated as under: (SCC p. 244, para 3)

n 3. The first appeal has to be de:

the first appeal parties have the right to be heard both on questions of law

as also on facts and the first appellate court is required to address itself to

all issues and decide the case by giving reasons. Unfortunately, the High

Court, in the present case has not recorded any finding either onfacts or

on law. Sitting as the first appellate court it was the duty of the High

Court to deal with all the issues and the evidence led by the parties
before recording t haiteshwanPdasad SinghVe gar di
S.P. Srivastava (D) through L.R. 2017 (1)Supreme 712

Sec. 100 — Second appeal — Admissibility of

The cursory disposal of the second appeal in limine by the High
Court without mentioning the facts, the submissions of the appellant, the
points arising in these appeals and legal principles applicable to the case
cannot be countenanced. Bismillah Be (dead) by L.Rs. V. Majeed Shah
2017 (1) Supreme 164

Sec. 151 — Inherent powers of Supreme Court



The inherent powers of the Supreme Court under Section 151 C.P.C. are
wide and are  not subject to any limitation.
Where in violation of a stay order or injunction againsta
party, something has been done in disobedience, it will be the

duty of the court as a policy to set the wrong
right and not allow the perpetuation of the wrong doing.
In our view, the inherent power will not only be
available in such a case, but it is

bound to be exercised in that manner in
the interests of justice. Even apart from Section 151, we should
observe that as a matter of judicial policy, the court should guard

against  itself  being  stultified in  circumstances like
this by holding that it is powerless to undo a
wrong done in disobedience of the court's orders. But in this case
it IS not necessary to go to that extent as

we hold that the power is available under Section 151, C. P .
Robust Hotels Private Limited v. EIH Limited with EIH Limited v.
Balaji Hotels and Enterprises, (2017)1 SCC 622.

O. 21, R. 95—Delivery of possession of property in occupancy of
judgment debtor—Whether issuance of sale certificate is a sine qua
non or not for filing the application under Order XXI Rule 95 C.P.C.

This appeal arises out of order passed by the High Court of Kerala at
Ernakulam allowing the revision in CRP No0.894 of 2005 dated 2nd
January, 2006 (Reported in AIR 2006 Ker 149) and thereby dismissing the
application filed by the appellant under Order XXI Rule 95 C.P.C. on the
ground that the application is barred by limitation and declining direction



for delivery of possession of the immovable property purchased in the court
auction sale to the appellant.

By careful reading of Order XXI Rule 95 C.P.C., the
language of the provision is indicative that application for delivery of
possession of property purchased in the court auction can be filedwh er e A a
certificate in respect thereof has been granted under Rule 94 of Order XXI.

Having regard to the | anguage of Ord
I n respect thereof has been granted
the application of thepur chaser , order delivery t
our own doubts regarding the view taken by this Court in the case of Pattam

Khader Khan's case (supra) néeée..that
it incumbent for the purchaser to file the certificate alongwith the
applicationéédo and néé..that t he i ss
sine gqgua non of the applicationé. o.

of the present case, Court is not inclined to refer the question to a larger
Bench - whether issuance of sale certificate is a sine qua non or not for
filing the application under Order XXI Rule 95 C.P.C. and the question is
left open. United Finance Corporation V. M.S.M. Haneefa (D) Through
LRs., AIR 2017 SC 498 : 2017 (1) SCALE 516

O. XXIII R. 1(3) — Power to allow withdrawal of a suit is discretionary
— Plaintiff must make out a case in terms of Order XXIII Rule 1(3)(a)
or (b) and must ask for leave — Such application can be allowed only on
existence of a “formal defect” or “sufficient grounds”.

Order XXIII Rule 1(3) CPC lays down following grounds on which
a Court may allow withdrawal of suit. It reads as under:



R.1. Withdrawal of suit or abandonment of part of claim.-
(3) where the court is satisfied.-
(a) that a suit must fail by reason of some formal defect, or

(b) that there are sufficient grounds for allowing the plaintiff to institute a
fresh suit for the subject T matter of a suit or part of a claim, it may, on such
terms as it thinks fit, grant the plaintiff permission to withdraw from such
suit or such part of the claim with liberty to institute a fresh suit in respect
of the subject i matter of such suit or such part of the claim.

As per Order XXIII Rule 1(3) C.P.C., suit may only be withdrawn
with permission to bring a fresh suit when the Court is satisfied that the suit
must fail for reason of some formal defect or that there are other sufficient
grounds for following the plaintiff to institute a fresh suit. The power to
allow withdrawal of a suit is discretionary. In the application, the plaintiff
must make out a case in terms of Order XXIII Rule 1(3) (a) or (b) CP. And
must ask for leave. The Court can allow the application filed under Order
XXII1 Rule 1(3) CPC for withdrawal of the suit with liberty to bring a fresh
suit only if the condition in either of the clauses (a) or (b) that is, existence
of a #nfor mal defecto or Asuf fi
XX Rule 1(3) CPC is founded on public policy to prevent institution of
suit again and again on the same cause of action. V. Rajendran V.
Annasamy Pandian (D) Thr. LRs Karthyayani Natchiar 2017 (1)
Supreme 519: AIR 2017 SC 685 : 2017 (1) SCALE 694

0. 37 (as amended in 1976)-Leave to defend -When can be granted.

If the defendant satisfies the Court that he has a substantial defence,
that is, a defence that is likely to succeed, the plaintiff is not entitled to

C

ent



leave to sign judgment, and the defendant is entitled to unconditional leave
to defend the suit;

If the defendant raises triable issues indicating that he has a fair or
reasonable defence, although not a positively good defence, the plaintiff is
not entitled to sign judgment, and the defendant is ordinarily entitled to
unconditional leave to defend;

Even if the defendant raises triable issues, if a doubt is left with the
trial Jjudge about the defendan
triable issues, the trial judge may impose conditions both as to time or
mode of trial, as well as payment into court or furnishing security. Care
must be taken to see that the object of the provisions to assist expeditious
disposal of commercial causes is not defeated. Care must also be taken to
see that such triable issues are not shut out by unduly severe orders as to
deposit or security;

If the Defendant raises a defence which is plausible but improbable,
the trial Judge may impose conditions as to time or mode of trial, as well as
payment into court, or furnishing security. As such a defence does not raise
triable issues, conditions as to deposit or security or both can extend to the
entire principal sum together with such interest as the court feels the justice
of the case requires.

If the Defendant has no substantial defence and/or raises no genuine
triable issues, and the court finds such defence to be frivolous or vexatious,
then leave to defend the suit shall be refused, and the plaintiff is entitled to
judgment forthwith;



If any part of the amount claimed by the plaintiff is admitted by the
defendant to be due from him, leave to defend the suit, (even if triable
issues or a substantial defence is raised), shall not be granted unless the
amount so admitted to be due is deposited by the defendant in court. 1DBI
Trusteeship Services Limited v. Hubtown Limited, (2017)1 SCC 568.

O. 39 Rs. 1 &2 —Interim injunction consideration ........... - A person
holding the premises gratuitously or in the capacity as a caretaker or a
servant would not acquire any right or interest in the property- Even
long possession in that capacity would be or no legal consequences-
Whether the High Court was justified in granting interim relief in
favour of respondent- Held, No

In this case, the Will adverted to in the plaint bequeathed the entire
Interest that the testator had in the building in favour of his brothers. The
Will further appointed mother of the respondent as one of the executors and
trustees. It is not the case of the respondent that either he or his grand-
mother have any right independent of the Will or that the Will had
bequeathed any interest in respect of the premises in question in their
favour. In fact the suit does not claim any independent right either of his
grand-mother or of the respondent himself.

Having gone through the record, the submission of the appellants
that the grand-mother of the respondent though did not have any right qua
the premises was permitted to occupy purely out of love and affection is not
without merit. The status of the grand-mother is thus of a gratuitous
licensee and that of the respondent is purely of a relative staying with such
gratuitous licensee.



Thus, a person holding the premises gratuitously or in the capacity
as a caretaker or a servant would not acquire any right or interest in the
property and even long possession in that capacity would be of no legal
consequences. In the circumstances City Civil Court was right and justified
in rejecting the prayer for interim injunction and that decision ought not to
have been set aside by the High Court. Behram Tejani & Ors. V. Azeem
Jagani, 2017 (1) SCALE 390

O. XLI R. 27 — Party impleaded with leave of the Court — Entitled to
adduce evidence and make submissions.

The appellants moved I.A. No. 5250/2010 in F.A. No. 230/2007
before the High Court for their impleadment under Order I Rule 10 of
CPC and the said application was allowed by the High Court vide order
dated 02.08.2010. After the appellants were impleaded as parties in the
appeal, the appellants were not given any opportunity to adduce any
evidence or make their submission. The High Court has only referred to
the evidence adduced by the first respondent-Plaintiff and simply held that
failure on the part of second respondent-Defendant to establish his title
over the suit properties precludes the appellants from claiming any
title or interest over the suit scheduled properties, as they had derived the
title from the defendants. We are of the view that having impleaded
the appellants as parties to the first appeal, it seems inappropriate to record
such a finding without affording an opportunity to the appellants and
without examining the claim of the present appellants. After impleading
them as parties, without affording an opportunity to the appellants, the
High Court skirted the claim of the appellants by observing that the
appellants having purchased the suit property subsequent to filing of the
suit and if the second respondent-Defendant had no title then there is no



question of transferring any title or interest or possession by the second
respondent-Defendant to the transferee arises. We find substance in the
contention of the appellants that having been impleaded as parties in the
High Court, they ought to have been given an opportunity to adduce
additional evidence and make their submission to substantiate their claim
that they are bona fide purchasers for value. In our view, having impleaded
the appellants, in terms of Order XLI Rule 27 CPC, the High Court ought
to have given an opportunity to the appellants to adduce additional
evidence and make their submission.

As discussed earlier, the High Court has not considered the
evidence adduced by the defendants. Having impleaded the appellants as
parties in the first appeal, in terms of Order XLI Rule 27, the High Court
ought to have afforded an opportunity to the appellants to adduce oral
and documentary evidence and make their submissions. Laliteshwar
Prasad Singh V. S.P. Srivastava (D) through L.R. 2017 (1)Supreme 712

O. 47, R. 1- High Court Dismissed application for condonation of delay
in filing review petition- Main reason for the delay was on account of
the prosecution of the special leave petition before this Court in the
earlier round- Whether High court rightly dismissed application for
condonation of delay in filing review petition —Held, “No”

The appellant is aggrieved by the orders dated 13.01.2017 passed
by the High Court dismissing the applications for condonation of delay
in filing the review petitions as well as consequential dismissal of the
review petitions.

The appellants had come up before this Court on an earlier
occasion and by order dated 5.8.2016, in SLP(C) No0s.18912-18913/2016,



liberty was granted to the appellants to file a review petition before the
High Court against the judgment dated 17.3.2016 in Civil Misc. Writ
Petition N0.29268/1992 and 31913/1997.

It is seen from the order dated 13.01.2017 passed by the High
Court that the applications were dismissed for want of prosecution. Court
has gone through the applications for condonation of delay, it is fairly
clear that the main part of the delay is on account of the prosecution of the
special leave petition before this Court in the earlier round.

Therefore, in order to avoid further round of litigation on
restoration and the condonation of delay, court set aside the order of
dismissal for default of the applications for condonation of the delay.

The said applications are restored and the delay in filing the
review petitions before the High Court is condoned, court request the High
Court to dispose of the review petitions on merits. In order to enable the
High Court to do so, the impugned orders passed by the High Court in the
review petitions are also set aside. Meerut Kendriay Thok Upbhokta
Sahakari Bandar V. Vakil Chand Jain and ors. Etc. , 2017 (3) SCALE
259

Constitution of India

Art. 13—Conflict over fundamental rights—Resolution—Test to be
applied for balancing rights

The test that has to be applied while balancing the two fundamental
rights or inter fundamental rights, the principles applied may be different
than the principle to be applied in intra-conflict between the same
fundamental right. To elaborate, as in this case, the accused has a



fundamental right to have a fair trial under Article 21 of the Constitution.
Similarly, the victims who are directly affected and also form a part of the
constituent of the collective, have a fundamental right for a fair trial. In
such case when there is intra-conflict of the right conferred under the same
Article, like fair trial in this case, the test that is required to be applied,

Court is disposed to think, it woul d be fAparamount
Asustenance of public confidence

test of primacy which is based on legitimacy and the public interest has to
be adjudged on the facts of each case and cannot be stated in abstract terms.
It will require studied scanning of facts, the competing interests and the
ultimate perception of the balancing that would subserve the larger public
interest and serve the majesty of Rule of Law. Asha Ranjan V. State of
Bihar, AIR 2017 SC 1079

Arts. 14 & 16 -Principle of equal pay for equal work

It is well settled that equal pay must depend upon the principle of
equal pay for equal work has been considered and applied in many reported
decisions of this Court. The principle has been adequately explained and
crystalised and sufficiently reiterated in a catena of decisions of this Court.
It is well settled that equal pay must depend upon the nature of work done.
It cannot be judged by the mere volume of work; there may be qualitative
difference as regards reliability and responsibility. Functions may be the
same but the responsibilities make a difference. One cannot deny that often
the difference is a matter of degree and that there is an element of value
judgment by those who are charged with the administration in fixing the
scales of pay and other conditions of service. So long as such value
judgment is made bona fide, reasonably on an intelligible criterion which
has a rational nexus with the object of differentiation, such differentiation
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will not amount to discrimination. The principle is not always easy to apply
as there are inherent difficulties in comparing and evaluating the work done
by different persons in different organizations, or even in the same
organization. Differentiation in pay scales of persons holding same posts
and performing similar work on the basis of difference in the degree of
responsibility, reliability and confidentiality would be a valid
differentiation. The judgment of administrative authorities concerning the
responsibilities which attach to the post, and the degree of reliability
expected of an incumbent, would be a value judgment of the authorities
concerned which, if arrived at bona fide reasonably and rationally, was not
open to interference by the court.

Merely the fact that employees concerned were engaged in different
departments of the Government, was not by itself sufficient to justify
different pay-scales. It was acknowledged, that though persons holding the
same rank/designation in different departments of the Government, may be
discharging different duties. Yet it was held, that if their powers, duties and
responsibilities were identical, there was no justification for extending
different scales of pay to them, merely because they were engaged in
different departments. Accordingly it was declared, that where all relevant
considerations were the same, persons holding identical posts ought not to
be treated differently, in the matter of pay. If the officers in the same rank
perform dissimilar functions and exercise different powers, duties and
responsibilities, such officers could not complain, that they had been placed
in a dissimilar pay-scale (even though the nomenclature and designation of
the posts, was the same). It was concluded, that the principle of &éequal
for equal wor ko6, whi ch meant equal
was deducible from the Preamble and Articles 14, 16 and 39(d) of the



Constitution. State of Punjab and others V. Jagjit Singh, (2017) 1 S.C.C.
148

Arts. 15/16, 38 & 46

It is permissible for the State in view of Articles 14, 15, 16 and 38 of
the Constitution of India to make suitable provisions in law to eradicate the
disadvantages of candidates belonging to socially and educationally
backward classes. Reservations are a mode to achieve the equality of
opportunity guaranteed under Article 16(1) of the Constitution of India.
Concessions and relaxations in fee or age provided to the reserved category
candidates to enable them to compete and seek benefit of reservation, is
merely an aid to reservation. The concessions and relaxations place the
candidates on a par with general category candidates. It is only thereafter
the merit of the candidates is to be determined without any further
concessions in favour of the reserved category candidates.

In the opinion of Supreme Court, the relaxation in age does not in
any manner upsayi ndhefinelede.l It
submission of the learned counsel for the appellants that relaxation in the
age or the concession in fee would in any manner be infringement of
Article 16(1) of the Constitution of India. These concessions are provisions
pertaining to the eligibility of a candidate to appear in the competitive
examination. At the time when the concessions are availed, the open
competition has not commenced. It commences when all the candidates
who fulfill the eligibility conditions, namely, qualifications, age,
preliminary written test and physical test are permitted to sit in the main
written examination.



Government may prescribe relaxed standards for such reserved
categories, as it is in conformity with the spirit of the constitutional
provisions contained in Articles 15 and 16 read with Articles 38, 39(a) and
46 of the Constitution, which are enabling provisions permitting the State to
make special provisions and provide relaxed standards for persons
belonging to Scheduled Castes, Schedule Tribes and socially and
educationally backward classes. Vikas Sankhala V. Vikas Kumar
Agarwal, (2017) 1 SCC 350

Arts. 16, 226—Regularisation of daily rated workers—Director for

In this case, the High Court has erred, in its order dated 1 December,
2015, in holding that daily rated workers on the establishment of the High
Court would not be regulated by the rules governed by SRO 64 of 1994. If
the Daily Rated Workers are to be regularized, the State Government
should be required to create a sufficient number of posts for the purpose.

Court has adverted to above grievances in order to emphasize that
there is substantial merit in the submission that the High Court proceeded to
issue directions for regularization without considering either the legal
position enunciated in the judgments of this Court referred to above and
without considering the prevailing rules and regulations on the subject. The
need to facilitate the proper functioning of the High Court and the district
judiciary is a constitutional necessity which imposes a non-negotiable
obligation on the State Government to create an adequate number of posts
and to provide sufficient infrastructure. The State Government is to blame
for the unfortunate situation which has resulted in a large number of
persons being recruited on a daily wage basis.



Court has already indicated above our conclusion that the direction
for regularization was issued by the High Court without considering the
relevant constitutional and legal principles. While some of the daily rated
workers have been engaged over long periods of time, others have been
engaged as recently as in 2015. The issue of whether such appointments
were irregular or whether they were illegal should have been determined
but has not been considered. Since the issue of regularization is a matter
with which the State Government is seized, as stated in the proceedings
before this Court, Court is of the view that at this stage it would be
appropriate and proper to set aside the impugned order of the High Court
which directs the regularization en masse of two hundred nine daily rated
workers. While doing so, Court restore the proceedings back to the file of
the High Court for reconsideration. State of Jammu and Kashmir V.
District Bar Association, Bandipora, AIR 2017 SC 11

Art. 16(4A) — Reservation in public employment — Could only be at the
stage of entry into the State service and not in promotion — Roster only
ensures percentage of reservation in promotion but cannot affect
seniority.

In this case reference was made to observations in para 819 in
Indra Sawhney v. UOI, (1992) Supp. (3) SCC 217 to the effect that
reservation under Article 16(4) of the Constitution could only be at the
stage of entry into the State service and not in promotion. Reservation in
promotion is bound to generate acute heartburning and lead to inefficiency
in administration. The members of open category would think that
whatever be their record or performance, members of reserved category
will steal a march over them irrespective of their performance and
competence. Once persons coming from different sources join a



category or class, they must be treated alike for promotion and no
di stinction was per mi-rmari Re@ereation
in promotion will be contrary to the mandate of Article 335, viz,
maintenance of efficiency in administration and put premium on
efficiency. Members of reserved category will not work hard since they
do not have to compete with their colleagues and because of assured
promotion, which will be against the goal of excellence under Article
51-A (j). Reference was also made to para 831 in the said judgment to the
effect that extending concessions and relaxations in the matter of
promotion to members of reserved category could affect efficiency of
administration. Reference was then made to the decisions of this Court
holding that roster only ensured percentage of reservation in
promotion but could not affect seniority. B.K. Pavitra V. Union of
India, 2017 (2) Supreme 212

Art. 19 (1)(a) — Scope of

The first question raised by the petitioner is a time tested question
regarding the scope of fundamental right guaranteed under Article 19(1)(a)
of the Constitution to hold and express a dissenting opinion. The scope of
this article has received judicial consideration on numerous occasions and
the issue whether such freedom would include right to express a dissenting
opinion is also a non issue; as it is only the maker of an unpopular and
dissenting opinion who would need a cover or insulation. A popular or
accepted opinion naturally would not require any protection. In any event,
Article 19(1)(a) guarantees free speech and expression and makes no
distinction and imposes no caveats, whether such speech is popular or
dissenting in nature. What is interesting is that the petitioner, in fact,
exercised such freedom of speech and exercised it rather adequately. His



comments and views on two famous personalities were available for
consumption in public domain. His freedom of speech in publically
expressing his views or propagating his ideas was not and is not in any
manner curtailed or impaired or placed under any restriction. Justice
(Retd.) Markandey Katju v. The Lok Sabha 2017 (1) Supreme 266

Art. 21—Right to life—Not absolute right—Can be curtailed by
following reasonable procedure

Concept of fair trial as a facet of Article 21, it is noticeable that in its
ambit and sweep it covers interest of the accused, prosecution and the
victim. The victim, may be a singular person, who has suffered, but the
injury suffered by singular is likely to affect the community interest.
Therefore, the collective under certain circumstances and in certain cases,
assume the position of the victim. They may not be entitled to
compensation as conceived under section 357A of the CrPC but their
anxiety and concern of the crime and desire to prevent such occurrences
and that the perpetrator, if guilty, should be punished, is a facet of Rule of
Law. And that has to be accepted and ultimately protected. Asha Ranjan
V. State of Bihar, AIR 2017 SC 1079

Art. 21—Fair trial—Claim by accused as well by victim—Test of
“paramount collective interest” or “sustenance of public confidence in
the justice dispensation system”—To be applied in deciding whose
right is to be given primacy

When there is intra-conflict of the right conferred under the same
Article, like fair trial test that is required to be applied would be
Aparamount <collective interesto or
justice dispensation systemo. There
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of victims for a fair trial is an inseparable aspect of Article 21 of
Constitution and when they assert that right by themselves as well as part of
collective, conception of public interest gets galvanized. Accentuated
public interest in such circumstances has to be given primacy, for it furthers
and promot es AshRRahjan VoState af 8ihvad, AIR 2017
SC 1079

Art. 21 — Fake encounter killing — Allegation of excessive force
resulting in death of any person by Manipur Police or armed forces in
Manipur must be thoroughly enquired into.

The Honbéble Court makes it
Government decides to hold Magisterial Enquiries and take suitable
action on the report given, it would not preclude any other inquiry or
investigation into the allegations made. In situations of the kind that the
court is dealing with, there can be no substitute for a judicial inquiry or an
inquiry by the NHRC or an inquiry under the Commissions of Inquiry Act,
1952.

We respectfully follow and reiterate the view expressed by the

Constituti on Bench of t hi s Court

Rights that the use of excessive force or retaliatory force by the Manipur
Police or the armed forces of the Union is not permissible.

We respectfully follow and reiterate the view expressed by the

Constitution Bench ofsMovémensof EBamanr t

Rights that an allegation of excessive force resulting in the death of any
person by the Manipur Police or the armed forces in Manipur must be
thoroughly enquired into. For the time being, we leave it open for

i n



decision on who should conduct the inquiry and appropriate directions in
this regard will be given after the exercise mentioned below is conducted.

We respectfully follow and reiterate the view expressed by this
Court that in the event of an offence having been committed by any
person in the Manipur Police or the armed forces through the use of
excessive force or retaliatory force, resulting in the death of any person,
the proceedings in respect thereof can be instituted in a criminal court
subject to the appropriate procedure being followed. Extra Judicial
Execution Victim Families Associations (EEVFAM) V. Union of India,
2017(1) Supreme 39

Art. 22(5) and Sec. 5A, Conservation of Foreign Exchange and
Prevention of Smuggling Activities Act, 1974 — Section 5A already held
intra vires Art. 22(5)

Argument of the learned senior counsel for the appellant was that
once there is an infringement of Article 22(5) of the Constitution,
provisions of Section 5A of the Act would be inapplicable. Article 22(5)
of the Constitution of India reads as under:

"AArticle 22(5) When any person

order made under any law providing for preventive detention, the authority
making the order shall, as soon as may be, communicate to such person
the grounds on which the order has been made and shall afford him the
ear |l i est opportunity of making

This provision commands communication of the grounds on
which the order of detention has been passed and to afford him the earliest
opportunity of making a representation against the order. In the instant

re



case, the documents containing the statement of Pooran Chand Sharma
were not given and for this very reason, the High Court rightly held that
such a ground cannot be relied upon by the respondents in support of the
order. However, that would not mean that if there are other grounds on
which the detention order can be sustained, principle of severability
would become inapplicable. If this is accepted, it would mean that
provisions of Section 5A of the Act cannot be applied at all. While
rejecting such a contention, it would be sufficient to point out that
constitutional validity of Section 5A of the Act was challenged in this
Court and repelled in the case of Attorney General for India & Ors. v.
Amratlal Prajivandas & Ors.[9] after discussing the provisions of Section
5A in the light of Article 22(5) of the Constitution. Therefore, this
contention is not available to the appellant. Gautam Jai V. Union of
India 2017 (1) Supreme 432

Art 30(1) — Autonomy — Does not mean that minority institution could
act arbitrarily or unfairly in dealing with the selection out of the
eligible candidates — It must follow a rational criteria.

There is no dispute with the proposition laid down in the case of T.
Jose (supra), that right to choose a principal is a part of a right of minority
institution under Article 30(1) of the Constitution and the said right is not
affected merely because aid is extended by the State to a minority
institution. In T. Jose (supra), this Court held that Section 57(3) of the
Kerala University Act, 1974 which required appointment of senior most
lecturer as Principal did not apply to a minority institution. However, the
decision of this Court cannot be read as laying down a principle that a
minority institution could act arbitrarily or unfairly in dealing with the
selection out of the eligible candidates. The minority institution may not



be compelled to go by seniority alone but it must follow a criteria which
is rational. Mrs. Ivy C. da. Conceicao V. State of Goa, 2017 (2) Supreme
199

Art. 32 PIL- Filing of Interlocutory Application

It is held by Supreme Court if we allow ourselves to say so, has
crossed all sense of propriety, restraint, decorum and, in fact, demonstrated
brazen sense of insensibility and insensitivity to the process of adjudication
and dignity for women. When a public-spirited person advocates for a
cause which he feels is a public cause and this Court entertains the public
Interest litigation, more additional responsibility has to be cultivated by the
petitioner. When we say responsibility, we mean responsibility to conduct
the litigation and also to have a sustained effort to learn how to conduct in
Court.

The Supreme Court also direct that neither the electronic media nor
the print media shall publish anything that will relate to identity of the lady
or any remark in the interlocutory application as that stands expunged by
Supreme Court.  Animal Welfare Board of India v. People for
Elimination of Stay Troubles, (2017) 1 SCC 394

Arts. 71 & 161; and Sec. 433-A, Code of Criminal Procedure — Scope of
— Power of the constitutional authorities under Art. 71 and Art. 161 are
sacrosanct — Power under Sec. 433 — A, on the other hand, is subject to
judicial review.

In Kehar Singh and another v. Union of India and another[32]
the Constitution Bench has opined that the power to pardon is part of
the constitutional scheme and it should be so treated in the Indian
Republic.



There has been further observation that it is a constitutional
responsibility of great significance to be exercised when the occasion
arises in accordance with the discretion contemplated by the context. The
Court has also held that exercise of the said power squarely falls within
the judicial domain and can be exercised by the court by judicial review.
Vikas Yadav V. State of U.P. 2017 (1) Supreme 71

Art. 129- Contempt of Courts Act, 1971- Section 2 & 12- contempt
proceedings —Compliance of

Despite due notice, Shri Justice C.S. Karnan has not appeared. No one has
been authorized by Sri Justice C.S. Karnan to represent him today. In any
case, no one having a power of attorney, has represented him today. We are
not aware of the reason(s) for his non appearance. It is therefore, that we
refrain from proceeding with the matter as of now.

It is necessary to notice, that certain counsel, appeared on their own. We
enquired from them, whether they were duly authorized by Sri Justice C.S.
Karnan, and were in possession of a power of attorney to represent him.
They had no such authorization. These learned counsel submitted, that they
proposed to file impleadment application on behalf of certain organization.
They oral prayer for impleadment is rejected

Since contempt proceedings are a matter strictly between the Court and the
alleged contemnor, anyone who enters appearance and disputes the
proceedings of this case in future, should understand that he/ she can be
proceeded against, in consonance with law. All that we need to say is, that
no one should appear in this matter, without due consent an authorization
In Re: Sri Justice C.S. Karnan, 20117(2) SCALE 679



Arts. 129, 215—Contempt—Power to punish—Does not extend to
punishing for contempt of a Superior Court

Power to punish for contempt vested in a Court of Record
under Article 215 does not, however, extend to punishing for the contempt
of a superior court. Such a power has never been recognised as an attribute
of a court of record nor has the same been specifically conferred upon the
High Courts under Article 215. A priori if the power to punish
under Article 215 is limited to the contempt of the High Court or courts
subordinate to the High Court as appears to us to be the position, there was
no way the High Court could justify invoking that power to punish for the
contempt of a superior court. That is particularly so when the superior
courtos power to punish for I'ts con;
recognised by Article 129 of the Constitution. The availability of the power
under Article 129 and its plenitude is yet another reason why Article
215 could never have been intended to empower the High Courts to punish
for the contempt of the Supreme Court. The logic is simple. If Supreme
Court does not, despite the availability of the power vested in it, invoke the
same to punish for its contempt, there is no question of a Court subordinate
to the Supreme Court doing so. Vitusah Oberoi V. Court of its Own
Motion, AIR 2017 SC 225

Art.131- Original Jurisdiction of Supreme Court

Article 131 of the Constitution confers original jurisdiction upon this
Court in relation to the disputes between the Government of India and one
or more States or between the Government of India and any State or States
on one side and one or more States on the other or between two or more
States insofar as dispute involves any question on which the existence or
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extent of a legal right depends. The proviso appended to Article 131 carves
out an exception to the jurisdiction of this Court to a dispute arising out of
treaty, agreement, covenant, engagement, sanad or other similar instrument
which have been entered into or executed before the commencement of the
Constitution and continues in operation after such commencement, which
are political in nature. In relation to dispute relating to waters of inter-State
river or river valleys, Article 262 provides for creation of tribunal or forum
for their adjudication. In federal disputes, Parliament or State Legislatures
by law, if seek to decide a dispute between the two States or between the
Union and one or more States directly or indirectly, the adjudicatory
mechanism provided in Articles 131 and 262 of the Constitution would be
rendered nugatory and, therefore, such legislation cannot be constitutionally
countenanced being violative of separation of powers doctrine. Punjab
Termination of Agreement Act, 2004 In Re, (2017) 1 SCC 121

Art. 136 — Scope of

We may take note of one legal principle consistently reiterated by
this Court since inception that it is not the function of this Court to re-assess
evidence and an argument on a point of fact which did not prevail with the
Courts below cannot availa the appellants in this Court (see observation of
learned Judge 1 Saiyid Fazl Ali, J. while speaking for the Bench in the case
of Lachhman Singh v. State A1IR52 SC 167.

Nine main findings of the Sessions Court were affirmed by the High
Court after appreciating the oral evidence. These findings of fact being
concurrent in nature are usually binding on this Court. This Court, being the
last Court of appeal, does not re-visit and re-appreciate the entire oral
evidence de novoin its jurisdiction under Article 136 of the Constitution



unless there are strong and prima ficie reasons to do so pointing out there in
any apparent legal and jurisdictional error prejudicing any rights of the
accused. Ram Chander V. State of Haryana, 2017 (1) Supreme 257

Art. 136 — Municipal elections — SLP — Maintainability — Parties having
alternate remedy — In view of largest pendency of cases, Supreme court
declining to entertain the SLPs.

The remedy under article 136 is a discretionary remedy though it
does not mean that the discretion should be exercised whimsically. Learned
counsel for the petitioners relied upon a judgment of the Constitution
Bench in the case of Mohinder Singh Gill & Another v. The Chief Election
Commissioner New Delhi & others, AIR 1978 SC 851, in support of the
submission that in appropriate cases, this Court ought to interfere in certain
specified circumstances in the election process notwithstanding the fact that
the aggrieved candidate would have an opportunity to question the election
at a later point of time by filing an election petition.

On the other hand, the caveator (one of the contesting candidates i
respondents in SLP (C) No. 5014 of 2017 relying upon a judgment of this
Court in Election Commission of India through Secretary v. Ashok Kumar
& others, (2008) 8 SCC 216, argued that this Court clearly laid down the
circumstances in which interference would be justified and the case on hand
does not fall within the parameters indicated therein.

The Court sees no reason to entertain the SLPs for the following
reasons.

Q) The elections in question pertain to a local body under a local
law of the state Legislature. The result of the election is most
unlikely to have any effect on the affairs of this nation. We are



even inclined to believe that the result of the election would not
have any repercussions beyond Pune City.

(i)  The High Court is also a constitutional court, subject of course to
the appellate jurisdiction conferred on this court by law.

(iii)  The petitioners would still have a forum for adjudication of their
respective rights and granting appropriate relief if they can
successfully establish the infringement of their legal rights.

(iv)  The appellate jurisdiction conferred by the Constitution under
Acrticle 136 is purely discretionary.

(v)  The pendency of huge number of matters in the Court coupled
with the relative insignificance (from the point of view of the
nation) of the injury to the petitioners herein are certainly factors
which should weigh with this Court before entertaining these
applications.

Reena Suresh Alhat V. State of Maharashtra, 2017(2) Supreme 404

Art. 142 — Power under — Can be exercised in “larger interest of
administration of justice”, and “preventing manifest injustice”.

We may first examine, whether the appellants can seek relief,
from this Court, under Article 142 of the Constitution, as the provision
is generally perceived. In the Union Carbide case (supra), while dealing
with the scope of Article 142 of the Constitution, this Court felt, that the
jurisdiction of this Court under the above provision, extended inter alia to
deal né with any extraordinary S
administration of justice and from preventing manifest injustice being done
€ 0. The two 1| mprorctoannsti dpearraat meotne r sa rfeo,
of admini stration of justiceo, and
facts and circumstances of the present case, as have been debated and



discussed at great length, do not reveal the existence, of either of the

aforesaid factors. Wi t h Vyapam

admission to the MBBS course, and with the above orders having been
upheld by the High Court, as well as, by this Court, can it be said that the
cancellation orders were unjust? No, not at all. If the admission of the
appellants to the MBBS course, was improper, the cancellation orders,
were obviously proper. If we restore the academic benefits of the
appellants, arising out of their admission 1 cancelled by Vyapam, the
cancellation orders would be set at naught. That, would undo, the
Vyapam orders, upheld by the High Court and this Court. And this, we

are satisfied, would not serve thei |l ar ger i nterest
justi ceo contraryDrsucht dqné ni ti ati ve woul d
i njusticeo. | t i ®orustdabcept tleatfitas possible im o t

the facts of the present case, to invoke Article 142 of the Constitution 1 in
the larger interest of the administration of justice. It is also not possible
for us to accept, that

any manifest injustice would be done to the appellants, if their admissions
are cancelled. Nadhi Kaim V. State of Madhya Pradesh, 2017 (2)
Supreme 323

Article 143- Power of President of India

Article 143 of the Constitution would show that the President is
authorized to refer to this Court a question of law or fact, which in his/her
opinion is of such a nature and of such a public importance that it is
expedient to obtain the opinion of the Supreme Court upon it. The Article
does not restrict the President to obtain opinion only on a pure question of
law. The submission made by the learned counsel appearing for the State of

h a
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Punjab that several questions of fact are involved in the Reference is thus
hardly relevant, for the reason that an opinion can be sought on question If
law and even on question of fact.

A review is basically guided by the well-settled principles for review
of a judgment and a decree or order passed inter se parties. The court in
exercise of power of review may mentertain the review under the
acceptable and settled parameters. But, when an opinion of this Court is
sought by the executive taking recourse to a constitutional power, needless
to say, the same stands on a different footing altogether. A review is lis
specific and the rights of the parties to the controversy are dealt with
therein, whereas a reference is answered keeping in view the terms of the
reference and scrutinizing whether the same satisfies the requirements
inherent in the language employed under Article 143(1) of the Constitution.
In our view, therefore, merely because a review had been filed and
withdrawn and in the recital the narration pertains to the said case, the same
would not be an embargo or impediment for exercise of discretion to
answer the reference. Punjab Termination of Agreement Act, 2004 In
Re, (2017) 1 SCC 121

Art. 162- Applicability of Estoppels

It is well settled that courts cannot interfere with the policy decisions
of the State especially when the policy decision is taken in public interest to
further the advancement of reserved categories. A policy decision taken by
the State in exercise of its jurisdiction under Article 162 of the Constitution
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of India is subservient only to the mandate of the constitutional provisions
and the recruitment rules framed by the State itself, either in terms of a
legislative act or an executive order. The relaxation provided by the State
Government and criteria of selection laid down vide impugned government
orders are in exercise of the powers provided under the proviso to Article
309 of the Constitution of India and being a policy decision in terms of its
extant reservation policy cannot be impeached on the ground that the
relaxation has been given to suit some specific class of individuals.

There can be no question of estoppels against the Government in the
exercise of its legislation. V. Lavanya v. State of T.N., (2017) 1SCC 322

Art. 213(2) — Successive re—promulgation of Ordinance - Government
of the time persistently avoiding placement of the ordinances before
the legislature — Declared fraud on the Constitution

As far as the re-promulgation of an Ordinance is concerned, | am
of opinion that the re-promulgation of an Ordinance by the Governor of a
State is not per se a fraud on the Constitution. There could be
exigencies requiring the re-promulgation of an Ordinance. However, re-
promulgation of an Ordinance ought not to be a mechanical exercise and
a responsibilityr est s on the Governor to be
exist whichr ender It necessary for him to
promulgating or re-promulgating an Ordinance. Krishna Kumar Singh V.
State of Bihar 2017 (1) Supreme 620

Art. 226 — Scope of — Court can go into the question whether action of
an aided educational institutional (even a minority institution) is
transparent and fair.
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Autonomy of a minorityinstitution does not dispense with the
requirement to act fairly and in a transparent manner and the High Court
in exercise of its power of judicial review is entitled to examine fairness of
selection process. Grievance of a citizen that he was treated unfairly
cannot be ignored on the ground that a minority institution has autonomy
or right of choice. Exercise of right of choice has to be fair, non-
discriminatory and rational.

The Court, thus, holds that while under the constitutional
scheme, a Aminority institutiono is
without being bound by the principle of seniority alone, whether the
appointment has been made fairly and reasonably and whether there is
violation of right of an individual eligible candidate by the minority
institution by not adopting fair procedure, is liable to be tested in
exercise of power of judicial review under Article 226 of the
Constitution.  Since this aspect of the matter has not been gone into by
the High Court, we allow this appeal and set aside the impugned order.

Mrs. vy C. da. Conceicao V. State of Goa, 2017 (2) Supreme 199

Art 226 — Service Law — Departmental Enquiry

When the enquiry officer is not the Disciplinary Authority, the
delinquent employee has aright to receive a copy of the enquiry
officer's report before the Disciplinary Authority arrives at its
conclusions  with regard to the guilt or innocence of the
employee with regard to the charges levelled against him. The another point
for consideration was that what is the effect on the order of
punishment when the report of the enquiry
officer is not furnished to the employee and
that relief should be granted to him in such cases.



It is held that the answer to this question has to be relative to the
punishment awarded. When the employee is dismissed or removed from
service and the inquiry is set aside because the report is not
furnished to him, in some cases the non furnishing of the report may have

prejudiced him gravely while in other
cases it may have made no difference to the ultimate punishment
awarded to him. Hence to direct reinstatement of the employee with
backwages in all cases is to reduce the
rules of justice to a mechanical ritual. The theory
of reasonable opportunity and the
principles of natural justice have been
evolved to uphold the rule of law and to
assist the individual to vindicate his just

rights. They are not incantations to be

invoked nor rites to be performed on all and sundry occasions. Whether in
fact, prejudice has been caused to the employee or not on account of the
denial to him of the report, has to be considered on the facts and
circumstances of each case. Where,
therefore, even after the furnishing of the

report, no different consequence would have followed, it would be a
perversion  of justice to permit the employee to resume

duty and to get all the consequential
benefits. It amounts to rewarding the
dishonest and the guilty and thus to
stretching the concept of justice to
illogical and exasperating limits. It
amounts to an Aunnat ureaansion of

natural j u s t whick ain itself is antitheticaltoj u s t Himaehal



Pradesh State Electricity Board Ltd. v. Mahesh Dahiya, (2017)1 SCC
768

Art. 226—Writ jurisdiction—Reappreciation of evidence by High
Court—Not permissible

Contrary to findings of the Disciplinary Authority, the High Court
accepted the version of the Respondent that he fell ill and was being treated
by a local doctor without assigning any reasons. It was held by the
Disciplinary Authority that the Unit had better medical facilities which
could have been availed by the Respondent if he was really suffering from
ilIness. It was further held that the delinquent did not produce any evidence
of treatment by a local doctor. The High Court should not have entered into
the arena of facts which tantamounts to re-appreciation of evidence. It is
settled law that re-appreciation of evidence is not permissible in the
exercise of jurisdiction under Article 226 of the Constitution of India.
Central Industrial Security Force V. Abrar Ali, AIR 2017 SC 200

Art. 226- Cr.PC- Section 482 — Appellant filed a criminal writ petition
before High Court- High Court dismissed writ on the grounds of
efficacious and adequate remedy of filing a complaint as petition
involved disputed question of fact —Legality of

Having regard to the prayers extracted above, the High Court was
not justified in dismissing the writ petition only on the ground that some
disputed questions of fact were involved. The writ petition requires to be
considered on merits


https://indiankanoon.org/doc/1712542/

Accordingly, Court allows the appeal and set aside the impugned
judgment. The writ petition is remanded to the High Court and court
request the High Court to take up the writ petition expeditiously, consider
and dispose of the same on merits. Sangita Vilas Ingle V. State of
Maharashtra & Ors. 2017 (3) SCALE 256

Art. 227 — No limitation — But the delay should not be unreasonable —
Appellant giving sufficient reasons for delay — However High Court
applying limitation applicable to applications under Sec. 115, CPC -
No sustainable.

Itis an admitted position in law that no limitation is prescribed
for filing application under Article 227 of the Constitution. Of course,
the petitioner who files such a petition is supposed to file the same without
unreasonable delay and if there is a delay that should be duly and
satisfactorily explained. In the facts of the present case, we find that the
High Court has dismissed the said petition by observing that though
there is no statutory period of limitation prescribed, such a petition
should be filed within a period of limitation as prescribed for
applications under Sections 115 of the Code of Civil Procedure. This
approach of the High Court cannot be countenanced. As mentioned above,
in the absence of any limitation period, if the petition is filed with some
delay but at the same time, the petitioner gives satisfactory explanation
thereof, the petition should be entertained on merits.

In the present case, we find that sufficient reasons were given by
the appellants in the petition filed under Article 227. Moreover, the High
Court should have also kept in mind that Gautam Mazumdar, who was the
only earning member, died in the said accident and appellants are the



widow and minor daughter of the deceased. In a case like this, the High
Court should have considered the revisional application on merits rather
than dismissing the same on the ground of delay.

In the aforesaid circumstances, the order of the High Court does
not stand judicial scrutiny and, therefore, is liable to be set aside. Bithika
Mazumdar V. Sagar Pal, 2017 (2) Supreme 319

Arts. 234, 311—Compulsory retirement—Validity

If there are serious allegations of misconduct on the part respondent,
judicial officer, then the appellant is always at liberty to take appropriate
disciplinary action against the respondent. If the officer whose conduct is
questionable warranting his removal or compulsory retirement from the
service, such an officer cannot simply be sent home with all the retiral
benefits. But at the same time, if an officer is to be retired on the ground
that his conduct is unwholesome, he is entitled to claim that the due
process of law be allowed. High Court of Judicature at Patna V. Ajay
Kumar Srivastava, AIR 2017 SC 548

Art. 246 — Supremacy of Parliament — If any, very limited, keeping in
mind federal structure of the Union which is a basic feature of the
Constitution.

Though Article 246 has often been understood to be laying down
the principle of Parliamentary supremacy, it must be qualified that
such supremacy, if any, is extremely limited and very subtle. This has to
be said when the federal structure of the Indian Union has been recognized
as a basic feature of the Constitution. Both, the Central and the State
legislatures, are competent to enact laws in any matters in their



respective Lists i.e. List I and List Il. Conflict or encroachments must be
ironed out by the Courts and only on a failure to do so the provisions of
Article 246 will apply. Insofar as the common List i.e. List Il is
concerned, any repugnancy in law making by the Union and State
Legislatures is dealt with by Article 254 which gives primacy to the
Parliamentary law over the State law subject to the provisions of clause (2)
of Article 254 of the Constitution which again is subject to a proviso
which  may indicate some amount of Parliamentary supremacy.
Ahmedabad Municipal Corporation v. Gtl. Infrastructure Ltd. 2017
(1) Supreme 210

Contempt of Court Act

Sec. 10 - Constitution -Arts. 129 & 215- Power of High Courts to
punish for the contempt of the Supreme Court - Permissibility of
power to punish for contempt vested in a court of Record under Article
215 does not extend to punishing for the contempt of a superior court

The provisions of Section 10 of the Contempt of Courts Act, 1971
also empower the High Court to punish for its own contempt or the
contempt of Courts subordinate to it.

There is, from a plain reading of the above, nothing in the Contempt
of Courts Act, 1971 or in Article 215 of the Constitution which can be said
to empower the High Court to initiate proceedings suo-motu or otherwise
for the contempt of a superior Court like the Supreme Court of India. As a
matter of fact, the Supreme Court under Article 129 and High Court
under Article 215 of the Constitution are both declared to be Courts of
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Record. One of the recognised attributes of a court of record is the power to
punish for its contempt and the contempt of courts subordinate to it. That is
precisely why Articles 129 and 215, while declaring the Supreme Court and
the High Courts as Courts of Record, recognise the power vested in them to
punish for their own contempt.

The power to punish for contempt vested in a Court of Record
under Article 215 does not, however, extend to punishing for the contempt
of a superior court. Such a power has never been recognised as an attribute
of a court of record nor has the same been specifically conferred upon the
High Courts under Article 215. A priori if the power to punish
under Article 215 is limited to the contempt of the High Court or courts
subordinate to the High Court as appears to us to be the position, there was
no way the High Court could justify invoking that power to punish for the
contempt of a superior court. That is particularly so when the superior
courtos power to punish for I'ts con;
recognised by Article 129 of the Constitution. The availability of the power
under Article 129 and its plenitude is yet another reason why Article
215 could never have been intended to empower the High Courts to punish
for the contempt of the Supreme Court. The logic is simple. If Supreme
Court does not, despite the availability of the power vested in it, invoke the
same to punish for its contempt, there is no question of a Court subordinate
to the Supreme Court doing so. Vitusah Oberoi V. Court of its own
Motion , 2017 (1) SCALE 83

Criminal Jurisprudence

Concept
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Burden of proof is always on prosecution — Accused is presumed to be
innocent unless proved guilty — Prosecution has to prove its case
beyond reasonable doubt — Accused is entitled to the benefit of the
reasonable doubt.

It is accepted principle of criminal jurisprudence that the burden of
proof is always on the prosecution and the accused is presumed to be
innocent unless proved guilty. The prosecution has to prove its case
beyond reasonable doubt and the accused is entitled to the benefit of the
reasonable doubt. The reasonable doubt is one which occurs to a prudent
and reasonable man. Section 3 of the Evidence Act refers to two
conditions T (i) when a person feels absolutely certainofa fact T Aibel | ev e
It to existo and (ii) w hthenks it s e S
extremely probable that a prudent man would, under the circumstances,
act on the assumption of its existence. The doubt which the law
contemplates is not of a confused mind but of prudent man who is assumed
to possess the capacityto fAseparate the chaff fron
of proof need not reach certainty but must carry a high degree of
probability. Bhagwan Jagannath Markad V. State of Maharashtra 2017
(1) Supreme 129

Concept of expediency and fair trial — Applicable to the accused as well
as to the victim.

Performance of judicial duty in the manner prescribed by law is
fundamental to the concept of rule of law in a democratic State. It has
been quite often said and, rightly so, that the judiciary is the protector and
preserver of rule of law. Effective functioning of the said sacrosanct duty
has been entrusted to the judiciary and that entrustment expects the courts



to conduct the judicial proceeding with dignity, objectivity and
rationality and finally determine the same in accordance with law. Errors
are bound to occur but there cannot be deliberate peccability which can
never be countenanced. The plinth of justice dispensation system is
founded on the faith, trust and confidence of the people and nothing can be
allowed to contaminate and corrode the same. A litigant who comes to a
court of law expects that inherent and essential principles of adjudication
like adherence to doctrine of audi alteram partemrules pertaining to
fundamental adjective and seminal substantive law shall be followed and
ultimately there shall be a reasoned verdict. When the accused faces a
charge in a court of law, he expects a fair trial. The victim whose
grievance and agony have given rise to the trial also expects that justice
should be done in accordance with law. Thus, a fair trial leading to a
judgment is necessitous in law and that is the assurance that is thought of
on both sides. The exponent on behalf of the accused cannot be permitted
to command the trial as desired by his philosophy of trial on the plea of
fair trial and similarly, the proponent on behalf of the victim should not
always be allowed to ventilate the grievance that his cause has not been
fairly dealt with in the name of fair trial. Therefore, the concept of
expediency and fair trial is quite applicable to the accused as well as to the
victim. Ajay Singh v. State of Chhattisgarh 2017 (1) Supreme 335

Principles of Sentencing - Court should award appropriate sentence.

It was submitted that the default sentence cannot exceed ¥ of the
term of imprisonment prescribed for the offence. It was also submitted
that undue sympathy in imposing inadequate sentence may lead to
miscarriage of justice. There should be element of fear in the mind of
offender for which adequate sentence was required to be imposed. It was



also submitted that sentence prescribed under Section 304-A IPC was
required to be revisited by the law makers in light of observation of this

Court. In support of these submissions, reference has been made to
several judgments [Guru Basavaraj v. State of Karnataka (2012) 8 SCC
734 Pritam Chauhan v. State (Govt. of NCT of Dglk)14) 9 SCC 637
State of Punjab v. Saurabh Bakshi (2015) 5 SCC 182 State of Punjab v.
Balwinder Singh (2012) 2 SC@82, State of Karnataka v. Sharanappa
Basanagouda Aregoudar (2002) 3 SCC 738 & (2002) SCC (Cri) 704.
Alister Anthony Pareira v. State Maharashtra (2012) 2 SCC 648 Rattan
Singh v. State of Punjab (1979) 4 SCC 719 State of M.P. v. Surendra Singh
(2015) 1 SCC 222 Ankush Shivaji Gaikwad v. State of Maharashtra (2013)
6 SCC 770] to which detailed reference does not appear to be necessary

as there is no dispute about the principle that adequate sentence as
warranted in a fact situation has to be awarded by a Court. Association of
Victims of Uphaar Tragedy V. Sushil Ansal, 2017 (2) Supreme 271

Criminal Procedure Code

Ss. 28, 86 and 433 r/w 53 and 302, Indian Penal Code, 1860 — Life
Imprisonment — Sentence of imprisonment for fixed term - Life
imprisonment means sentence for remainder of one’ life — Section 433
only provides a minimum — There is no bar on the Courts to impose
punishment more than the minimum — It depends upon the facts of
case and gravity of the offence.

When sentence of death penality is altered to life imprisonment, it
should mean rest of the life i Courts duty bound to award sentence having
regard to precedents and sanction of law.



There is a distinction between the conferment of power by a statute
and conferment of power under the Constitution.

The same has been explained in Maru Ram (supra) and V. Sriharan
(supra). Recently, a two- Judge Bench in State of Gujarat & Anr. v. Lal
Singh @ Manjit Singh & Ors.[31] in that context has observed thus:-

~

A CrPC which had been brought in the statute book in the year 1978 was
called in question. Section 433-A CrPC imposed restrictions on powers of
remission or commutation in certain cases. It stipulates that where a
sentence of imprisonment for life is imposed on conviction of a person for
an offence for which death is one of the punishments provided by laws,
or where a sentence of death imposed on a person has been commuted
under Section 433 into one of imprisonment for life, such person shall not
be released from prison unless he has served at least fourteen years of
imprisonment.  The majority in Maru Ram (supra) upheld the
constitutional validity of the provision. The Court distinguished the
statutory exercise of power of remission and exercise of power by the
constitutional authorities under the Constitution, that is, Articles 72 and
161. In that context, the Court observed that the power which is the
creature of the Code cannot be equated with a high prerogative vested
by the Constitution in the highest functionaries of the Union and the
States, for the source is different and the substance is different. The Court
observed that Section 433-A CrPC cannot be invalidated as indirectly
violative of Articles 72 and 161 of the Constitution. Elaborating further,
the majority spoke to the following effect:-

Aln Maru Ram (supra) the censtit



A é Wi de as t he power of par don,

(Articles 72 and 161) is, it cannot run riot; for no legal power can run
unruly like John Gilpin on the horse but must keep sensibly to a steady
course. Here, we come upon the second constitutional fundamental
which underlies the submissions of counsel. It is that all public
power, including constitutional power, shall never be exercisable
arbitrarily or mala fide and, ordinarily, guidelines for fair and equal

execution are guarantors oft he val i d pl\dkasYadav\Vpower .

State of U.P. 2017 (1) Supreme 71

Sec. 154 — Ambit and scope - Every GD Entry or cryptic information
cannot be treated as FIR

One of the submission of learned counsel for the appellants is that
telephonic message by PW12 recorded at the police station should have
been treated as FIR. We have been taken through the said message which is
to the effect that A5 and other accused assaulted the complainant party.
Learned counsel relied upon the observation in Lalita Kumari (supra) to
the effect that a GD Entry can also be treated as FIR in an appropriate
case. From the said observation, it cannot be laid down that every GD
Entry or every cryptic information must be treated as FIR. In Anand
Mohan versus State of Bihar (2012) 7 SCC 225: (2012) 4 Supreme 530 /
(2012) 3 Crimes (SC) 121 while referring to Section 154 Cr.P.C., this Court
observed that every cryptic information, even if not signed by the person
giving the information, cannot be treated as FIR. The information should
sufficiently disclose the nature of the offence and the manner in which the
offence was committed. Bhagwan Jagannath Markad V. State of
Maharashtra 2017 (1) Supreme 129



Sec. 154 — Police have statutory right to investigate — Without any
interference or direction from judiciary

In  King Emperor v. Khwaja Nazir Ahmad[1] while deliberating on
the scope of right conferred on the police under Section 154 CrPC, Privy
Council observed:-

~

not interfere with the police in matters which are within their province
and into which the law imposes upon them the duty of enquiry. In India, as
has been shown, there is a statutory right on the part of the police to
investigate the circumstances of an alleged cognizable crime without
requiring any authority from the judicial authorities, and it would, as
their Lordships think, be an unfortunate result if it should be held
possible to interfere with those statutory rights by an exercise of the
inherent jurisdiction of the Court. The functions of the judiciary and the
police are complementary, not overlapping, and the combination of
individual liberty with a due observance of law and order is only to be
obtained by leaving each to exercise its own function, always of course
subject to the right of the Court to intervene in an appropriate case when
moved under Section 491 of the Criminal Procedure Code to give
directions in the nature of habeas corpus. In such a case as the present,
however, the Court's functions begin when a charge is preferred before it
and not u nt i | Statelfelrelangana V. Habib Abdullah Jeelani 2017
(1) Supreme 324

Sec. 154 — FIR by Telephone — Validity of

One of the submission of learned counsel for the appellants is that
telephonic message by PW12 recorded at the police station should have

ne so it i S of t he ut most



been treated as FIR. We have been taken through the said message which is
to the effect that A5 and other accused assaulted the complainant party.
Learned counsel relied upon the observation in Lalita Kumari (supra) to the
effect that a GD Entry can also be treated as FIR in an appropriate case.
From the said observation, it cannot be laid down that every GD Entry or
every cryptic information must be treated as FIR. In Anand Mohan versus
State of Bihar (2012) 7SCC 225, while referring to Section 154 Cr.P.C.,
this Court observed that every cryptic information, even if not signed by the
person giving the information, cannot be treated as FIR. The information
should sufficiently disclose the nature of the offence and the manner in
which the offence was committed. It was observed :

A 5 On.Sk. Ishaque v. State of Bihar [(1995) 3 SCC 392] Gulabi
Paswan gave a cryptic information at the police station to the effect that
there was a commotion at the village as firing and brickbatting was going
on and this Court held that this cryptic information did not even disclose
the commission of a cognizable offence nor did it disclose who were the
assailants and such a cryptic statement of Gulabi Paswan cannot be treated
to be an FIR within the meaning of Section 154 CrPC.

51. Similarly, in Binay Kumar Singh v. State of Bihar [(1997) 1 SCC
283] information was furnished to the police in Ext. 10/3 by Rabindra
Bhagat that the sons of late Ram Niranjan Sharma along with large number
of persons in his village had set fire to the houses and piles of straws and
had also resorted to firing. This Court held that Ext. 10/3 is evidently a
cryptic information and is hardly sufficient to discern the commission of
any cognizable offence theref r o Bhagwan Jagannath Markad V. State
of Maharashtra, 2017 Cr.L.J. 578
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Sec. 154 — Unless the information discloses commission of a cognizable
offence immediate registration of FIR is not mandatory — Instantly,
held, FIR registered in accordance with law laid down by Supreme
Court.

The Court held that what is necessary is only that the information
given to the police must disclose the commission of a cognizable
offence. In such a situation, registration of an FIR is mandatory.
However, if no cognizable offence is made out in the information given,
then the FIR need not be registered immediately and perhaps the police
can conduct a sort of preliminary verification or inquiry for the limited
purpose of ascertaining as to whether a cognizable offence has been
committed. But, if the information given clearly mentions the commission
of a cognizable offence, there is no other option but to register an FIR
forthwith. Other considerations are not relevant at the stage of
registration of FIR, such as, whether the information is falsely given,
whether the information is genuine, whether the information is
credible, etc. At the stage of registration of FIR, what is to be seen is
merely whether the information given ex facie discloses the commission of
a cognizable offence.

Be it noted, certain directions were issued by the Constitution
Bench, which we think, are apt to be extracted:-

n120. 5. The scope of preliminary
veracity or otherwise of the information received but only to ascertain
whether the information reveals any cognizable offence. 120.6. As to what
type and in which cases preliminary inquiry is to be conducted will



depend on the facts and circumstances of each case. The category of
cases in which preliminary inquiry may be made are as under:

(a) Matrimonial disputes/family disputes

(b) Commercial offences

(c) Medical negligence cases

(d) Corruption cases

(e) Cases where there is abnormal delay/laches in initiating

crimnal pr osecuti on, for exampl e,

reporting the matter without satisfactorily explaining the reasons
for delay.

The aforesaid are only illustrations and not exhaustive of all conditions
which may warrant preliminary inquiry.

120.7. While ensuring and protecting the rights of the accused
and the complainant, a preliminary inquiry should be made time-bound
and in any case it should not exceed 7 days. The fact of such delay and the
causes of it must be reflected in the General Diary entry.

120.8. Since the General Diary/Station Diary/Daily Diary is the
record of all information received in a police station, we direct that
all information relating to cognizable offences, whether resulting in
registration of FIR or leading to an inquiry, must be mandatorily and
meticulously reflected in the said diary and the decision to conduct a
preliminary inquiry must also b

We have copiously referred to the aforesaid decision for the
simon pure reason that at the instance of the informant the FIR was lodged
and it was registered which is in accord with the decision of the

e

OV €

ref



Constitution Bench. State of Telangana V. Habib Abdullah Jeelani 2017
(1) Supreme 324

Ss. 156(3), 482—Direction by Magistrate for investigation—Quashing
of—Order directing investigation not causing an injury of irreparable
nature—Cannot be quashed at premature stage.

It appears to us that the appellants approached the High Court even
before the stage of issuance of process. In particular, the appellants
challenged the order dated 04.01.2011 passed by the learned Magistrate
under Section 156(3) of Cr.P.C. The learned counsel appearing on behalf of
the appellants after summarizing their arguments in the matter have
emphasized also in the context of the fundamental rights of the appellants
under the Constitution, that the order impugned has caused grave inequities
to the appellants. In the circumstances, it was submitted that the order is
illegal and is an abuse of the process of law. However, it appears to us that
this order under Section 156(3) of Cr.P.C. requiring investigation by the
police, cannot be said to have caused an injury of irreparable nature which,
at this stage, requires quashing of the investigation. Court must keep in our
mind that the stage of cognizance would arise only after the investigation
report is filed before the Magistrate. Therefore, in our opinion, at this stage
the High Court has correctly assessed the facts and the law in this situation
and held that filing of the petitions under Article 227 of the Constitution of
India or under Section 482 of Cr.P.C., at this stage are nothing but
premature. HDFC Securities Ltd. V. State of Maharashtra, AIR 2017
SC 61l

S. 157 — FIR — Delay in dispatch to Court of Magistrate — Effect of

The 1.O. after receipt of the information of an offence by R.T.
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message had arrived at the scene on 17.40 hours, which clearly proves the
prompt commencement of the investigation. FIR was dispatched on 22nd
June, 2000 which has also been accepted by trial court. When no questions
were put to 1.O. in his cross-examination regarding the delay in dispatch, at
the time of hearing, the accused cannot make capital of the said delay in
forwarding the FIR. This Court in Rabindra Mahto and Another v. State of
Jharkhand 2006 (10) SCC 432 has held that in every case from the mere
delay in sending the FIR to the Magistrate, the Court would not conclude
that the FIR has been recorded much later in time than shown. It is only
extraordinary and unexplained delay, which may raise doubts regarding the
authenticity of the FIR.

The present is the case, where recording of the FIR on 16th June,
2000 itself has been proved, accepted by the trial court also, thus mere
dispatch of the FIR on 22nd June, 2000 from the police station to the
Magistrates' Court has no bearing on the basis of which any adverse
presumption can be drawn. From the above discussion, we are of the clear
view that the FIR was genuine FIR and trial court committed an error in
drawing adverse inference against the prosecution and refusing to attach
value to the FIR. Anjan Dasgupta v. State of West Bengal, Cr.L.J. 529

Ss. 227 and 235 — Requirement — Sufficient grounds for proceeding
against the accused — absence — Accused may be acquitted.

Chapter XVIII of Cr.P.C. provides for trial before a court of session.
Section 227 empowers the trial judge to discharge the accused after hearing
the submissions of the accused and the prosecution and on being satisfied
that there is no sufficient ground for proceeding against the accused. The
key words of the section are Anot su
t he a cAjay SirgluvState of Chhattisgarh 2017 (1) Supreme 335



Sec. 235 — Hearing on sentence — Review petition against death
sentence

In addition to above, it is contended on behalf of the petitioner
(Review Applicant) that since no separate date for hearing on sentence was
given in the present case by the trial court, as such for violation of Section
235(2) Cr.P.C., the sentence of death cannot be affirmed. We have
considered the argument of Ms. Suri. It is true that the convict has a right to
be heard before sentence. There is no mandate in Section 235(2) Cr.P.C. to
fix separate date for hearing on sentence. It depends on the facts and
circumstances as to whether a separate date is required for hearing on
sentence or parties feel convenient to argue on sentence on the same day.
Had any party pressed for separate date for hearing on the sentence, or both
of them wanted to be heard on some other date, situation could have been
different. In the present case, the parties were heard on sentence by both the
courts below, and finally by this Court, as is apparent from the judgment
under review. As such, merely for the reason that no separate date is given
for hearing on the sentence, the Review Petition cannot be allowed. B.A.
Umesh v. Registrar General High Court of Karnataka, 2017 Cr.L.J.
762

S. 300 — Murder — Proof — accused alleged to have stabbed deceased
with knife

No evidence showing that there was sufficient light in which eye-
witnesses could see persons who had attacked deceased. Evidence of eye-
witness not supported by medical evidence. Presence of eye-witness at spot
doubtful. Although weapon of offence recovered on basis of disclosure
statement made by accused, but same was not proved. Guilt of accused not



proved. Conviction, set aside. Narayana Reddy alias Babu v. State of
Karnataka, 2017 Cr.L.J. 745

Sec. 313 — Statements of all accused recorded separately — Recording
made in part on different dates — Sec. 313 complied substantially —
Does not vitiate the trial.

According to the learned counsel for the accused No.3, a joint
statement of all the accused was recorded by the Trial Court under
Section 313,Cr.P.C. This contention, in our opinion, is ill-founded. We
have examined the record and found that separate statement under Section
313 of each accused has been recorded. It is a different matter that
their statements have been recorded in part on different dates. That, in
our opinion, does not vitiate the trial. Had it been a case of all questions
put to all the accused jointly and one statement recorded by the Trial
Court, it may have become necessary for us to consider this argument. In
the present case, we find that separate statement of each accused under
Section 313, has been recorded on different dates. That is substantial
compliance of Section 313, Cr.P.C. Kishore Bhadke v. State of
Maharashtra 2017 (1) Supreme 303

Sec. 340 Cr.P.C. — Complaint in respect of offence of fabrication of
false evidence

No doubt, such an opinion can be formed even without conducting a
preliminary inquiry, if the formation of opinion is otherwise possible. And
even after forming the opinion also whether it is requiredl in the facts and
circumstances of the case, to file the complaint. Only if the decision is in



the affirmative, the court needs to make a complaint in writing and the
complaint thus made in writing is then to be sent to a Magistrate of
competent jurisdiction.

Court was found that the court in the impugned order has not
followed the procedure in making the opinion that it was expedient in the
interests of justice to file a complaint against respondent no.1 in exercise of
the powers conferred under Section 340 of the CrPC and directing the
Registrar (Judicial) of the High Col
complaint against respondent no.1 in view of the findings recorded by the
court for the offence under Section 199 and 200 of
regard to the subject matter of the complaint and subsequent developments,
we are of the view that in the interests of justice the matter needs to be laid
to rest. Amarsang Nathaji v. Hardik Harshbhai Patel, 2017 Cr.L.J. 75

Ss. 353, 362and 482 — Judgment once pronounced — Cannot be altered.

Save as otherwise provided by this Code or by any other law for the
time being in force, no Court, when it has signed its judgment or final
order disposing of a case, shall alter or review the same except to
correct a clerical or arithmetical error. Ajay Singh v. State of
Chhattisgarh 2017 (1) Supreme 335

Ss. 353 and 364 — Judgment not delivered in open court — Only result
(acquittal) announced — Effect of.

We have already noted that the judgment was not dictated in
open court. Code of Criminal Procedure provides reading of the operative
part of the judgment. It means that the trial judge may not read the whole
of the judgment and may read operative part of the judgment but it does not



in any way suggest that the result of the case will be announced and the
judgment would not be available on record. Non- availability of
judgment, needless to say, can never be a judgment because there is no
declaration by way of pronouncement in the open court that the accused
has been convicted or acquitted. A judgment, as has been always
understood, is the expression of an opinion after due consideration of the
facts which deserve to be determined. Without pronouncement of a
judgment in the open court, signed and dated, it is difficult to treat it as a
judgment of conviction as has been held in Re. Athipalayan and Ors[7].
As a matter of fact, on inquiry, the High Court in the administrative side
had found there was no judgment available on record. Learned counsel
for the appellants would submit that in the counter affidavit filed by the
High Court it has been mentioned that an incomplete typed judgment of
14 pages till paragraph No. 19 was available. The affidavit also states
that it was incomplete and no page had the signature of the presiding
officer. If the judgment is not complete and signed, it cannot be a
judgment in terms of Section 353 CrPC. It is unimaginable that a
judgment is pronounced without there being a judgment. Ajay Singh v.
State of Chhattisgarh 2017 (1) Supreme 335

Sec. 368 — Contention that fixed term sentence can be passed only while
commuting death sentence.

In the instant case, the prosecution had preferred an appeal under
Section 377 CrPC before the High Court for enhancement of sentence of
imposition of life to one of death. On a reading of the said provision, there
can be no trace of doubt that the High Court could have enhanced the
sentence of imposition of life to death. In this context, we may usefully



refer to Jashubha Bharatsinh Gohil and others v. State of Gujarat[44]
wherein it has been ruled thus:-

nl2. | t orss torgeietal thee wisciplds laid down by
this Court regarding the enhancement of sentence as also about the
award of sentence of death, as the law on both these subjects is now well
settled. There is undoubtedly power of enhancement available with the
High Court which, however, has to be sparingly exercised. No hard and
fast rule can be laid down as to in which case the High Court may enhance
t he sentence from |Iife i mpris

Thus, the power is there but it has to be very sparingly used. In the
Instant case, the High Court has thought it appropriate instead of imposing
death sentence to impose the sentence as it has done. Therefore, the
sentence imposed by the High Court cannot be found fault on that score.
Vikas Yadav V. State of U.P. 2017 (1) Supreme 71

Sec. 378 - Scope of — Appellate court fully empowered to review the
evidence and to reach at its own conclusion.

The appellate court should deal with reasons for acquittal and
interfere  only if acquittal is perverse. There is no doubt about the
proposition that the appellate court has to arrive at an independent
conclusion about the credibility of the evidence and to re-appreciate the
evidence to arrive at a just conclusion. If the appellate court is to reverse
the judgment of the trial court, the reasoning of the trial court has to be
adverted to and reversal of acquittal is permissible only if the view of the
trial court is not only erroneous but also unreasonable and perverse. At
the same time, the appellate court has full power to review the evidence
and to reach at its own conclusion. The appellate court can set aside the

onmen:



acquittal if the acquittal is not justified. Of course, the appellate court has
to consider the fact that the trial court has the benefit of seeing the
witnesses in the witness box and the presumption of innocence is not
weakened by the acquittal. If two reasonable conclusions can be
reached, the appellate court should not disturb the finding of the trial
court. In the present case, the High Court has followed the above
principles. Bhagwan Jagannath Markad V. State of Maharashtra 2017
(1) Supreme 129

Sec. 378 — Constitution of India, Art. 136 — Appeal against acquittal

It is a well settled principle of law that if two views are plausible, the
view which goes in favour of acquittal has to be adopted. This legal
principle has been reiterated by this Court in the case of Arulvelu & anr. v.
State of Rep. by the Public Prosecutor & anr., 2009 (4) RCR Crl. 638. In
the case of Bindeshwari Prasad Singh (now Jharkhand) & anr., this court
has held that in the absence of any manifest illegality, perversity or
miscarriage of justice, the order of acquittal passed by the Trial Court may
not be interfered by the High Court in exercise of its appellate jurisdiction.

The Court observed that while considering the appeal against the
acquittal where the case rests squarely on circumstantial evidence, the
inference of guilt can be justified only when all the incriminating facts and
circumstances are found to be incompatible with the innocence of the
accused or the guilt of any other person. The circumstances from which an
inference as to the guilt of the accused can be drawn have to be proved
beyond reasonable doubt. The cumulative effect of the circumstances must
be such so as to negative the possibility of the innocence of the accused and
bring home the guilt of the accused beyond any reasonable doubt. If the



evidence relied upon is reasonable capable of two inferences, the one in
favour of the accused must be accepted. Thus, if the trial court takes the
view that the accused deserved to be acquitted on the basis of the evidence
on record, the same cannot be reversed unless and until it is found that the
same is vitiated on account of some gross perversity and erroneous
appreciation of evidence on record. Madathil Narayanan v. State of
Kerala, 2017 Cr.L.J.732

Sec. 397 — Revision — Scope

The object of this provision is to set right a patent defect or an error
of jurisdiction or law or the perversity which has crept in the proceeding.

It is useful to refer to judgment of this Court in Amit Kapoor and
Ramesh Chander and Another, (2012) 9 SCC 460, where scope of Section
397 Cr. P.C. have been succinctly considered and explained. Para 12 and
13 are as follows:

"12. Section 397 of the Code vests the court with the power to call
for and examine the records of an inferior court for the purposes of
satisfying itself as to the legality and regularity of any proceedings or
order made in a case. The object of this provision is to set right a patent
defect or an error of jurisdiction or law. There has to be a well-founded
error and it may not be appropriate for the court to scrutinize the orders,
which upon the face of it bears a token of careful consideration and appear
to be in accordance with law.

Another well-accepted norm is that the revisional jurisdiction of the
higher court is a very limited one and cannot be exercised in a routine
manner. One of the inbuilt restrictions is that it should not be against an



interim or interlocutory order. The Court has to keep in mind that the
exercise of revisional jurisdiction itself should not lead to injustice ex
facie. Where the Court is dealing with the question as to whether the
charge has been framed properly and in accordance with law in a given
case, it may be reluctant to interfere in exercise of its revisional jurisdiction
unless the case substantially falls within the categories aforestated. Even
framing of charge is a much advanced stage in the proceedings under the
Cr.P.C. State of Rajasthan V. Fatehkaran Mehdu 2017 (2) Supreme 122

Sec. 397 — Revision — Stage of framing of charge

The scope of interference and exercise of jurisdiction under Section
397 of Cr.P.C. has been time and again explained by this Court. Further,
the scope of interference under Section 397 Cr.P.C. at a stage, when charge
had been framed, is also well settled. At the stage of framing of a charge,
the court is concerned not with the proof of the allegation rather it has to
focus on the material and form an opinion whether there is strong
suspicion that the accused has committed an offence, which if put to trial,
could prove his guilt. The framing of charge is not a stage, at which stage
final test of guilt is to be applied. Thus, to hold that at the stage of framing
the charge, the court should form an opinion that the accused is certainly
guilty of committing an offence, is to hold something which is neither
permissible nor is in consonance with scheme of Code of Criminal
Procedure. State of Rajasthan V. Fatehkaran Mehdu 2017 (2) Supreme
122

Sec. 427 — A sentence already running — Subsequent conviction and
sentence — Normally runs consequently — Except in appropriate cases



In terms of sub-section (1) of Section 427, if a person already
undergoing a sentence of imprisonment is sentenced on a subsequent
conviction to imprisonment, such subsequent term of imprisonment would
normally commence at the expiration of the imprisonment to which he was
previously sentenced. Only in appropriate cases, considering the facts of the
case, the court can make the sentence run concurrently with an earlier
sentence imposed. The investiture of such discretion, presupposes that such
discretion be exercised by the Court on sound judicial principles and not in
a mechanical manner. Whether or not the discretion is to be exercised in
directing sentences to run concurrently would depend upon the nature of
the offence / offences and the facts and circumstances of each case. Anil
Kumar V. State of Punjab, 2017 (1) Supreme 578

Sec. 439 — Cases of “Chit Fund Scam” in West Bengal and Odisha
transferred — consideration for grating of bail

Charge sheets submitted — Co-accused granted bail — Appellant in
judicial custody for 15 months — Suffering from various ailments —
Fully cooperating with investigation — Bail granted.

In the above factual premise and on an in-depth balancing of all
relevant  aspects and chiefly the competitive imperatives of
investigation and the right to liberty, we are disposed, for the present to
grant bail to the appellant, subject to the conditions, as enumerated
hereinafter. To reiterate, having regard to the materials available, we are
of the opinion, mainly in the face of the disclosures in the latest status
report, that presently further confinement of the appellant in judicial
custody is not an indispensable necessity for the unhindered
investigation, that is in progress.



In the above view of the matter, the appeal is allowed and the
appellant is ordered to be released on bail in FIR RC-04/S/2014-(SIT)
Kolkata of Rs.1 (One) crore and on furnishing two local sureties each of
the like amount to the satisfaction of the Additional Chief Judicial
Magistrate Alipore, Kolkata, West Bengal and also subject to the
following conditions :

1.
2.

The appellant would surrender her passport to the Trial Court.
She would not leave the territorial limits of the city Kolkata
without the written permission of the Trial Court and without
informing the investigating agency.

She would report before the Trial Court and the investigating
officer once a month, till the investigation in the case is
completed in full.

She would not in any way hinder or try to influence the
investigation in any manner whatsoever and would not
endeavor to either tamper  with  any evidence or
induce/influence/dissuade/intimidate any witness or deal
with any record relevant to the case.

She would cooperate with the investigation and would
always be available to be interrogated by the Investigating
Agency.

Any other condition as the Trial Court may consider to be
appropriate if and as and when necessary.

We hereby clarify that breach or non-compliance of any of
the above conditions would entail immediate cancellation of
the bail granted, either suo motu or on any complaint made
by any quarter whatsoever.



8. Apart therefrom, such a breach or non compliance would be
viewed very seriously and would visit the appellant with
stringent  adverse consequences as contemplated in law.
The Trial Court as well as the Investigating Agency are
directed to keep continuous vigil in the matter so as to, if
need be, bring to the notice of this Court any conduct or
action of the appellant warranting recall of this order.
Manoranjana Sing @ Gupta V. Central Bureau of
Investigation, 2017(2) Supreme 2398

Sec. 482 — Scope of — High Court going into veracity of factual position
— Not permissible at this stage

High Court cannot go into veracity of factual position at the stage of
Section 482 Cr.P.C. if a primafacie case is made put. Virender Singh
Rawat V. Rakesh Kumar Gupta 2017 (1) Supreme 161

Sec.482 — Quashing the criminal proceedings when not proper?

Crime No. 264 of 2011 was registered with City Chowk Police
Station, Aurangabad pursuant to FIR registered on 20.09.2011. It was
alleged that four accused namely Jairam Salunke i the appellant, Sitaram
Shankar Gaikwad, Suresh C. Kapale, the then Special Land Acquisition
Officer, Aurangabad and A.F. Ansari, the then Director Planning, Office of
Land Acquisition, Aurangabad had entered into a conspiracy, pursuant to
which fabricated documents were created and in land acquisition
proceedings concerning land bearing city Survey No. 20722, situated
within the limits of Aurangabad Corporation, compensation to the tune of
L 23.48 lacs was received by the appellant without there being any
entitlement. Charge-sheet was filed against aforementioned four accused



for the offences punishable under Sections 406, 409 read with 120 (B) of
I.P.C.

Criminal Applications were filed by the appellant and said Suresh C.
Kapale.

Both these applications were heard together by the High Court.
Hence this has filed. We have gone through the record and considered rival
submissions. The High Court found three infirmities namely that
Onkargiri, predecessor of the plaintiffs in Regular Civil Suit No.81 of
1993 did not have any title; that no sale deed was executed by the
plaintiffs in favour of said three persons; and that the document of lease
stated to be in favour of the appellant did not mention any rent at
all. In the face of these observations it cannot be said that the dispute in
question was purely of civil nature. If on the basis of false and fraudulent
documents a claim is made which leads to award of compensation in land
acquisition matter, the interest of the State is certainly compromised or
adversely affected. The matter cannot then be termed as a civil dispute
simplicitor. The crime was therefore rightly registered.

Affirming the view taken by the High Court, we do not find any
reason to quash the criminal proceedings. The appellant is certainly
entitled to present his view on merits which will be gone into and
considered by the concerned Court at the appropriate stage. We thus find
no merit in the matter and dismiss the present appeal. Jairam V. State of
Maharashtra 2017(1) Supreme 8

Ss. 482 and 438 — High Court is competent to quash FIR — But the
power should be exercised sparingly and with judicial restraint.

It has come to the notice of the Court that in certain cases, the
High Courts, while dismissing the application under Section 482 CrPC



are passing orders that if the accused-petitioner surrenders before the trial
magistrate, he shall be admitted to bail on such terms and conditions as
deemed fit and appropriate to be imposed by the concerned Magistrate.
Sometimes it is noticed that in a case where sessions trial is warranted,
directions are issued that on surrendering before the concerned trial
judge, the accused shall be enlarged on bail. Such directions would not
commend acceptance in light of the ratio in Rashmi Rekha Thatoi
(supra), Gurbaksh Singh Sibbia (supra), etc., for they neither come within
the sweep of Article 226 of the Constitution of India nor Section 482
CrPC nor Section 438 CrPC. This Court in Ranjit Singh (supra) had
observed that the sagacious saying
opposite reminder and this Court also painfully so stated.

Having reminded the same, presently we can only say that the types
of orders like the present one, are totally unsustainable, for it is contrary to
the aforesaid settled principles and judicial precedents. It is
intellectual truancy to avoid the precedents and issue directions which are
not in consonance with law. Itis the duty of a Judge to sustain the
judicial balance and not to think of an order which can cause trauma to the
process of adjudication. It should be borne in mind that the culture of
adjudication is stabilized when intellectual discipline is maintained and
further when such discipline constantly keeps guard on the mind. State of
Telangana V. Habib Abdullah Jeelani 2017 (1) Supreme 324

Criminal Trial
Appreciation of evidence — Where prosecution case rests upon
evidence of a related witness, court shall scrutinize evidence with care
as a rule of prudence and not as a rule of law.

Shivprasad (PW-6) is the brother of the deceased, his relationship
with the deceased does not affect the credibility of the witness. Only




because PW-6 is related to the deceased that may not by itself be a ground
to discard his evidence. Where the prosecution case rests upon the
evidence of a related witness, it is well-settled that the court shall
scrutinize the evidence with care as a rule of prudence and not as a rule of
law. The fact of the witness being related to the victim or deceased does
not by itself discredit the evidence. Arjun V. State of Chhattisgarh 2017
(2) Supreme 381

Appellants not involved in the incident — Not causing any injury to the
deceased — Appellants being roped in due to old animosity with their
family — Appellants held entitled to benefit of doubt.

When examined closely, we are of the view, that one of the
present appellants namely Randhir - A2, is the nephew of Prem s/o
Baru, whose murder had been committed on 30.8.2001. Lakhmi Ram i
A7, is the son of Baru, and therefore, the brother of the deceased Prem
(in the earlier occurrence). Manoj 1T All, is the son of Rajinder s/o Baru -
A10 and in that sense, the nephew of the deceased Prem (in the previous
incident). It is apparent, that on account of enmity, innocent family
members of the accused persons, were also roped in. The assertions made
by learned Senior Counsel, on behalf of the accused, and the response
thereto by the learned State counsel, noticed in paragraphs 10 to 12
hereinabove, are also very meaningful, specially because the same
confirm the position recorded by us in the course of our consideration,
hereinabove.

We are, therefore, of the view that it is difficult to conclude with
certainty, that the present five appellants, were truly and factually
involved in the occurrence. In the above view of the matter, we are
satisfied, that the appellants are entitled to the benefit of doubt.
Accordingly, while giving the benefit of doubt to the appellants, we acquit



the appellants (Randhir i A2, Vijay Kumar 7 A4, Lakhmi Ram i A7,
Shiv Narain i A8 and Manoj i Al1) of the charges levelled against them.
Randhir @ Randhir Pal V. State of Haryana 2017 (1) Supreme 506

Appreciation of evidence — Assessment of truthfulness — Minor
discrepancies not touching the core of the case should be ignored —
Innocent should not be punished, at the same time, no guilty should
escape.

While appreciating the evidence of a witness, the court has to assess
whether read as a whole, it is truthful. In doing so, the court has to keep
in  mind the deficiencies, drawbacks and infirmities to find out
whether such discrepancies shake the truthfulness. Some discrepancies not
touching the core of the case are not enough to reject the evidence as a
whole. No true witness can escape from giving some discrepant details.
Only when discrepancies are so incompatible as to affect the credibility of
the version of a witness, the court may reject the evidence. Section 155
of the Evidence Act enables the doubt to impeach the credibility of the
witness by proof of former inconsistent statement. Section 145 of the
Evidence Act lays down the procedure for contradicting a witness by
drawing his attention to the part of the previous statement which is to be
used for contradiction. The former statement should have the effect of
discrediting the present statement but merely because the latter
statement is at variance to the former to some extent, it is not enough to be
treated as a contradiction. It is not every discrepancy which affects
creditworthiness and trustworthiness of a witness. There may at times be
exaggeration or embellishment not affecting credibility. The court has to
sift the chaff from the grain and find out the truth. A statement may be
partly rejected or partly accepted [Leela Ram v. State of Haryana (1999) 9



SCC 525: (1999) 3 Crimes (SC) 233/ (1999) 8 Supreme 631 paras 9 - 13].
Want of independent witnesses or unusual behavior of witnesses of a
crime is not enough to reject evidence. A witness being a close relative is
not enough to reject his testimony if it is otherwise credible. A relation
may not conceal the actual culprit. The evidence may be closely
scrutinized to assess whether an innocent person is falsely implicated.

Mechanical rejection of Oei vni t deer necset e
witness may lead to failure of justice. It is well known that principle
Af al sus I n uno, fal sus I n

acceptability[Gangadhar Behera v. State of Orissa (2002) 8 SCC 381 :
(2002) 7 Supreme 276- para 15]. On the same evidence, some accused
persons may be acquitted while others may be convicted, depending upon
the nature of the offence. The court can differentiate the accused who is
acquitted from those who are convicted. A witness may be untruthful in
some aspects but the other part of the evidence may be worthy of
acceptance. Discrepancies may arise due to error of observations, loss of
memory due to lapse of time, mental disposition such as shock at the
time of occurrence and as such the normal discrepancy does not affect
the credibility of a witness.

20.  Exaggerated to the rule of benefit of doubt can result in
miscarriage of justice. Letting the guilty escape is not doing justice. A
Judge presides over the trial not only to ensure that no innocent is punished
but also to see that guilty does not escape. [Gangadhar Behera (supra)]
Bhagwan Jagannath Markad V. State of Maharashtra 2017 (1)
Supreme 129

Appreciation of evidence — Appellant alleged to have fired from his
licensed revolver — Bullets recovered from the bodies not matching



with revolver of appellant — Ballistic report not determinative as to
which weapon the appellant used — Benefit of doubt — Must go
appellant.

The appellant and his father both had licensed revolvers but the
forensic report does not definitely disclose that the bullets came from the
licensed guns belonging to the appellant and Pritpal Singhal.

The .32 lead bullet recovered from the body of deceased was fired
from .32 caliber fire arm. The reports states that this bullet could have been
fired from the revolver seized from Pritpal Singhal, and not from the
revolver seized from the appellant. However, a definite opinion was not
given for the want of sufficient characteristic marks on the crime bullets.
The three bullets recovered from the body of Kishan Lal could not be
linked with any of the .32 revolvers seized. The ballistic expert report
shows that none of the bullets were recovered from the .32 weapon seized
from the appellant. It is thus not possible to determine the weapon that was
used by the appellant i Suresh Singhal.

It is not possible for us to approve the observation of the High Court
that because Suresh Singhal and Prit
appellant and /or his father late Pritpal Singhal who could be responsible
for the firing resulting in the murder of late Kishan Lal and the deceased
Shyam Sunder.

Hence, we allow this appeal partly and modify the impugned
judgment and order passed by the High Court to the extent that the
conviction of the appellant i Suresh Singhal under Section 302 IPC is
maintained. Since the appellant has already undergone a sentence of 13 %
years as on date, we sentence him under Section 304 IPC to the period
already undergone. The appellant is in jail. He be released forthwith from



the custody, if not required in any other case. Suresh Singhal V. State
(Delhi Administration) 2017 (2) Supreme 110

Conviction — When proper

It may be mentioned that the FIR was registered on the basis of
fardbayan given by the informant Yogendra Narayan Sah immediately
after the incident. There is no time lag between the incident and the FIR.
In the said FIR, both appellant Nos. 1 and 3 are specifically named.
Insofar as appellant No.1 is concerned, specific allegation is made in
the FIR that it was the exhortation of appellant No.1 which led to the
said assault. Accused Ram Chandra Sah fired two gun shots hitting
Ram Udgar Sah (brother of the informant) which caused instant death.
Two other eye-witnesses, namely, PW- 1 and PW-2 have also specifically
given the statement to this effect, thereby supporting the version of the
prosecution. These witnesses were cross-examined at length but their
testimony could not be shaken. Presence of Ganga Ram Sah at the scene
of occurrence has not been denied. The role attributed to him, therefore,
stands proved, as rightly held by the trial court as well as the High Court.
Ganga Ram Sah V. State of Bihar 2017 (1) Supreme 610

Appreciation of evidence — Recovery and Chemical Analyzer’s report
only have corroborative value — Can be disregarded in view of credible
evidence of eye witnesses —Non-examination of some witnesses is of no
consequence.

Since rejection of eye witness account is uncalled for, other reasons
given
by trial court are not sufficient to reject the prosecution case. Even if

recoveries ofr Ch e mi c arkgardédiy athey samer 0 s



have only corroborative value,
prosecution case is established by credible eye witness account. Mere
fact that some of the witnesses have not been examined is also of no
consequence when credible evidence to prove the case has been produced.
We thus, find that the High Court rightly reversed the trial Court
judgment. Bhagwan Jagannath Markad V. State of Maharashtra 2017
(1) Supreme 129

Appreciation of evidence — Chance witness — Mere fact that he was not
going daily to the tube well cannot lead to inference that his evidence
should be brushed aside
Mr. Giri, learned senior counsel for the appellant has also impressed
upon us to discard the testimony of PW-3, Tedda, on the ground that he is
chance witness. According to him, his presence at the spot is doubtful and
his evidence is not beyond suspicion. Commenting on the argument of
chance witness, a two-Judge Bench in Rana Pratap and Ors. v. State of
Haryana (1983) 3 SCC327 was compelled to observe:-
AWe do not wunderstand the expressi
are not committed with previous notice to witnesses, soliciting their
presence. If murder is committed in a dwelling house, the inmates of the
house are natural witnesses. If murder is committed in a brothel,
prostitutes and paramours are natural witnesses. If murder is committed on
a street, only passersby will be witnesses. Their evidence cannot be
brushed aside or viewed with suspicion on the ground that they are mere
Achance witnesseso. The expression
countri e s wher e every manods home i s ¢
must have an explanation for his presence elsewhere or in another
manos castl e. |t i S a mo s t un s



people are less formal and more casual. To discard the evidence of street
hawkers and street vendors on
even where murder is committed in a street, is to abandon good sense and
t ake t oo shall ow a Vi ew of

Tested on the anvil of the aforesaid observations, there is no
material on record to come to the conclusion that PW-3 could not have
accompanied PW-2 while he was going to the shed near the tube-well.
What has been elicited in the cross-examination is that he was not going
daily to the tube-well. We cannot be oblivious of the rural milieu. No
adverse inference can be drawn that he was not going daily and his
testimony that he had accompanied PW-2 on the fateful day should be
brushed aside. We are convinced that his evidence is neither doubtful nor
create any suspicion in the mind. Vijendra Singh V. State of Uttar
Pradesh 2017 (1) Supreme 408

Circumstantial evidence — Witnesses consistent in their testimonies —
Last seen theory applicable — Section 313, Code of Criminal Procedure,
1973 — Section 1906, Indian Evidence act, 1872 — Notwithstanding
cloud on recovery of dead body and other articles High Court rightly
found appellant guilty — No interference.

PW-3, PW-4 and PW-5 who are the family members of the
deceased were consistent in their testimonies that the deceased and
accused were last seen together at around 02:00 pm on 02.02.2004. There
Is a burden on the accused to give an explanation about what happened
after they left the house of the deceased. No explanation was given
about the events of 02.02.2004 after they left from the house of the
deceased. In the examination under Section 313 Cr. P.C. the accused
denied any knowledge of the crime and alleged false implication.
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Section 106 of the Indian Evidence Act, 1872 imposes an obligation on
the accused to explain as to what happened after they were last seen
together.

It is clear that the accused who was with the deceased on the
earlier day did not give a proper answer to PW-3 and asked her to go to
the Matigara Police Station which indicates that he was suggesting to
PW-3 to complain to the police. These are strong circumstances
against the accused.

There is one circumstance pertaining to recovery which could not be
proved by the prosecution beyond reasonable doubt. The High Court
held that recovery of the weapon and the severed cut head of the
deceased was not corroborated by PW-7 and PW-14 who were seizure list
witnesses. The High Court also held that the recorded version of the
statement made by the Appellant which led to recovery was not produced
by the prosecution. The High Court found that there was no evidence to
show as to which particular article was recovered at whose instance
pursuant to the joint statement made by the accused. The High Court
proceeded to hold that the circumstances relating to recovery was not
proved by the prosecution. The High Court concluded that the Appellant
was guilty on the basis of other circumstantial evidence. Dilip Mallick
V. State of West Bengal 2017 (2) Supreme 441

Criminal Court trying offence of murder — Not required to decide issue
of title of the land or to consider the relief of specific performance.

We may hasten to add that criminal Court trying the offence of
murder was not required to decide about the issue of title of the land or to
consider the relief of specific performance. Kishore Bhadke V. State of
Maharashtra 2017 (1) Supreme 303



Evidence — Minor discrepancies — Not material — cannot affect
prosecution case.

It is the consistent view of this Court that minor discrepancies,
even if noticed, would not affect the prosecution case, if there is a
sufficient independent evidence to sustain the conviction. (See i Vijay @
Chinee vs. State of Madhya Pradesh, (2010) 8 SCC 191, Paras 23 & 23).
In this case, the evidence adduced was found sufficient to sustain the
conviction and we find no good ground to take a different view from the
one taken by the two Courts below and concur with their findings and
views by giving our own reasons mentioned. Ram Chander V. State of
Haryana, 2017 (1) Supreme 257

Non — examination of material witness — Not fatal to prosecution story
if other evidence is trustworthy

It is noticeable from the decision of the trial court and the High
Court, reliance has been placed on the testimony of PWs 1 to 3 and their
version has been accepted. They have treated PW-2 and PW-3 as natural
witnesses who have testified that the accused persons were leaving the
place after commission of the offence and they had seen them quite
closely. The contention that they were interested witnesses and their
implication is due to inimical disposition towards accused persons has
not been accepted and we have concurred with the said finding. It has
come out in evidence that witnesses and the accused persons belong to the
same village. The submission of Mr. Giri is that non- examination
Nepal Singh, Ramlal and Kalsa is quite critical for the case of the
prosecution and as put forth by him, their non-examination crucially
affects the prosecution version and creates a sense of doubt. According to



Mr. Giri, Nepal Singh is a material witness. In this regard we may refer
to the authority in State of H.P. v. Gian Chand[21] wherein it has been
held that non-examination of a material witness is again not a
mathematical formula for discarding the weight of the testimony
available on record howsoever natural, trustworthy and convincing it
may be.

Tested on the aforesaid parameters, we are unable to accept the
submission of Mr. Giri that non-examination of Nepal Singh and other
two persons who had been referred to by PW-2 affects the prosecution
version or creates any doubt in the mind of the Court. We arrive at such a
conclusion since the witnesses examined by the prosecution are
trustworthy and the court can safely act on their testimony. There is no
justification in the instant case to draw any adverse inference against the
prosecution. Vijendra Singh V. State of Uttar Pradesh 2017 (1)
Supreme 408

Related witness — Evidentiary Value of — Evidence of a witness cannot
be disbelieved merely because of his / her relation with the deceased.

Since (P.W-9) was in close relation with the deceased persons, she
should not be believed for want of evidence of any independent witness,
deserves to be rejected in the light of the law laid down by this Court in
Delibir Kaur V. State of Punjab, (1976)3ICC 158and Harbans Kaur v.
State of Haryana, (2005) 9 SCC 195 : (2005) 2 Crimes (SC) 7 / (2005) 2
Supreme 42which lays down the following proposition:

AThere i s no proposition in | aw t
untruthful witnesses. On the contrary, reason has to be shown when a plea
of partiality is raised to show that the witnesses had reason to shield actual



cul prit and f al sel RamiCmgnden . &tiate of t h e

Haryana, 2017 (1) Supreme 257

Estoppel
There can be no question of estoppels against the Government in the

exercise of its legislative, sovereign or executive powers. V. Lavanya &
Ors vs The State Of Tamil Nadu, (2017)1 SCC 322.

Evidence Act

Sec. 27 — Absence of signature of accused on recovery Panchnama —
Effect of

It was then argued that the recovery Panchnama (Exh.76A) did
not contain signature of the accused and for which reason the same
was inadmissible. Even this submission does not commend to us. In that,
no provision has been brought to our notice which mandates taking
signature of the accused on the recovery Panchnama. Admittedly, signature
of accused was taken on the statement recorded under Section 27 of the
Evidence Act (Exh.76 and 77 respectively). The statement of accused No.3
(Exh.77) bears his signature. Therefore, even this argument does not take
the matter any further. Kishore Bhadke v. State of Maharashtra 2017
(1) Supreme 303

a



Sec. 45 — Evidence of handwriting expert is only opinion
evidence and not conclusive — cannot be belief upon, unless
corroborated by clear direct evidence or by circumstantial evidence

With regard to the contention of learned senior counsel for the
appellant-accused that the signature of Ms. Ruchika on the Memorandum
was forged though she signed the same in front of Shri Anand Prakash, Shri
S.C. Girhotra, Ms. Aradhana and Mrs. Madhu Prakash and they have
admitted the same, we are of the opinion that expert evidence as to
handwriting is only opinion evidence and it can never be conclusive. Acting
on the evidence of any expert, it is usually to see if that evidence is
corroborated either by clear, direct or circumstantial evidence. The sole
evidence of a handwriting expert is not normally sufficient for recording a
definite finding about the writing being of a certain person or not. A court
Is competent to compare the disputed writing of a person with others which
are admitted or proved to be his writings. It may not be safe for a court to
record a finding about a personds wr
the basis of expert comparison, but a court can itself compare the writings
in order to appreciate properly the other evidence produced before it in that
regard. The opinion of a handwriting expert is also relevant in view of
Section 45 of the Evidence Act, but that too is not conclusive. It has also
been held by this Court in a catena of cases that the sole evidence of a
handwriting expert is not normally sufficient for recording a definite
finding about the writing being of a certain person or not. It follows that it
Is not essential that the handwriting expert must be examined in a case to
prove or disprove the disputed writing. It is opinion evidence and it can
rarely, if ever, take the place of substantive evidence. Before acting on such
evidence, it is usual to see if it is corroborated either by clear, direct
evidence or by circumstantial evidence.



It is thus clear that uncorroborated evidence of a hand writing expert
is an extremely weak type of evidence and the same should not be relied
upon either for the conviction or for acquittal. The courts, should, therefore,
be wary to give too much weight to the evidence of handwriting expert. It
can rarely, if ever, take the place of substantive evidence. Before acting on
such evidence, it is usual to see if it is corroborated either by clear, direct
evidence or by circumstantial evidence. S.P.S. Rathore v. C.B.l., 20017
Cr.L.J. 537

Sec. 65-B(4) — Electronic record — Admissibility — Secondary evidence
in form of printed copy of call details — In admissible in absence of
production of certificate under S. 64-B(4) of Act

Qua the admissibility of the call details, it is a matter of record that
though PWs 24, 25, 26 and 27 have endeavoured to prove on the basis of
the printed copy of the computer generated call details kept in usual
ordinary course of business and stored in a hard disc of the company server,
to co-relate the calls made from and to the cell phones involved including
those, amongst others recovered from the accused persons, the prosecution
has failed to adduce a certificate relatable thereto as required under Section
65B(4) of the Act. Though the High Court, in its impugned judgment, while
dwelling on this aspect, has dismissed the plea of inadmissibility of such
call details by observing that all the stipulations contained under Section 65
of the Act had been complied with, in the teeth of the decision of this Court
in Anvar P.V. (supra) ordaining an inflexible adherence to the enjoinments
of Sections 65B(2) and (4) of the Act, we are unable to sustain this finding.
As apparently the prosecution has relied upon the secondary evidence in the
form of printed copy of the call details, even assuming that the mandate of
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Section 65B(2) had been complied with, in absence of a certificate under
Section 65B(4), the same has to be held inadmissible in evidence.

This Court in Anvar P.V. (supra) has held in no uncertain terms that
the evidence relating to electronic record being a special provision, the
general law on secondary evidence under Section 63 read with Section 65
of the Act would have to yield thereto. It has been propounded that any
electric record in the form of secondary evidence cannot be admitted in
evidence unless the requirements of Section 65B are satisfied. This
conclusion of ours is inevitable in view of the exposition of law pertaining
to Sections 65A and 65B of the Act as above. 12 Be that as it may, on an
overall assessment of the entire gamut of evidence, we are of the
comprehension that the charges against the accused persons including the
appellants stand proved beyond reasonable doubt even sans the call details.
To reiterate, the gravamen of the imputations levelled against them is that
of conspiracy and abduction of the victim pursuant thereto for ransom by
detaining him under the threat to cause death or hurt and thereby to compel
his father to meet their demand. Harpal Singh V. State of Punjab, 2017
Cr.L.J.551

Sec. 114, illustration (b) r/w Sec. 133 — Confessional statement of
accomplice - Conviction can be based on confessional statement of an
accomplice if sufficiently corroborated.

Court has held that whether there is corroborative evidence in
material particulars substantiating the aforesaid confessional statement of
Raju Rao and other material connecting the appellant with the crime. On
going through the impugned judgment, we find that the Trial Court
convicted the appellant along with other accused persons after finding that
there was sufficient corroborative material on record as well.
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We, thus, do not find any error in the impugned judgment of the
High Court affirming the conviction of the appellant herein. This appeal
is, accordingly, dismissed. Khokan Giri @ Madhab V. State of West
Bengal 2017 (1) Supreme 297

Ss. 133 and 114 — Approver — An accused becoming approver — Effect
of.

In this case, the appellant, along with three other accused persons,
was convicted under Section 302, 34, 120B and 394 of the Indian Penal
Code by the Trail Court and was sentenced to suffer imprisonment for life
for the offences punishable under Sections 302, 34and 120B IPC and for 10
years rigorous imprisonment and in default to suffer rigorous imprisonment
for six months for the offence punishable under Section 394 IPC, for the
murder of an elderly couple Girish Navalkha and Bina Navalkha.

The High Court upheld the conviction of the appellant and the other
accused persons involved in this crime and the sentence awarded by the
Trial Court.

From the facts, it is clear that the prosecution heavily relied upon
the confessional statement of Raju Rao which was given soon after his
arrest. It has also come on record that Raju Rao became approver.
Though the manner in which he became approver was challenged before
the Trial Court as well as the High Court, this contention of the appellant
and other accused persons was negative by the High Court. We may
record that this aspect is not under challenge before us. In such
circumstances, the statement of Raju Rao becomes admissible in evidence
in view of the provisions contained in Section 133 and Section 114 of



the Indian Evidence Act, 1872. Khokan Giri @ Madhab V. State of West
Bengal 2017 (1) Supreme 297

Sec. 134 — Number of witnesses — Evidence of even a single eye-witness,
truthful, consistent and inspiring confidence is sufficient for
maintaining conviction

No particular number of witnesses is required for proving a certain
fact. It is the quality and not the quantity of the witnesses that matters.
Evidence is weighed and not counted. Evidence of even a single eye
witness, truthful, consistent and inspiring confidence is sufficient for
maintaining conviction. It is not necessary that all those persons who were
present at the spot must be examined by the prosecution in order to prove
the guilt of the accused. Having examined all the witnesses, even if other
persons present nearby not examined, the evidence of eye-witness cannot
be discarded. S.P.S. Rathore v. C.B.I., 2017 Cr.L.J. 537

Sec. 154 — Hostile witness — Admissibility of his evidence — His evidence
can be accepted if same is otherwise worthy of trust though he was
declared hostile with regard to some aspects of evidence tendered by
him

Court considered the evidence of PW-5 in its entirety. So far as
demand made by the accused is concerned, accused PW-5 is clear and
categorical in stating that the demand of Rs. 10,000/- was made. Merely
because PW-5 was declared hostile with regard to certain other aspects of
the evidence tendered by him, the entire evidence cannot be discarded. The

evidence tendered by the said witness with regard to the demand in
question can be accepted if the same is otherwise worthy of trust. Court was



the view that the evidence of PW-5 insofar as demand of bribe is concerned
passes the aforesaid test and commends to us for acceptance. S.C. Goel v.
State through CBI, 2017 Cr.L.J. 536

Guardians and Wards Act

Sec. 7—Custody of child—Paramount consideration is welfare of
child—Factors in favour of mother are weightier than those in favour
of father

Empirical studies show that
child's birth and that infants as young as two months old frequently show
signs of distress when the mother is replaced by a substitute caregiver. An
infant typically responds preferentially to the sound of its mother's voice by
four weeks, actively demands her presence and protests her absence by
eight months, and within the first year has formed a profound and enduring
attachment to her. Psychological theory hypothesizes that the mother is the
center of an infant's small world, his psychological homebase, and that she
Amust continue t o be SO for
psychologists believe that the quality and strength of this original bond
largely determines the child's later capacity to fulfill her individual potential
and to form attachments to other individuals and to the human community.
No doubt, this presumption in favour of maternal custody as sound child
welfare policy, is rebuttable and in a given case, it can be shown that father
Is better suited to have the custody of the child. Such an assessment,
however, can be only after level playing field is granted to both the
parents. Vivek Singh V. Romani Singh, AIR 2017 SC 929

mot he
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Sec. 25 r/w Ss. 10 and 12 and Ss. 17 and 13, Hindu Minority and
Guardianship act, 1956 — Welfare of the minor child paramount — Girl
child, 8 years old- Held continuous company of the mother with the
child, for some time, is absolutely essential.
The Hindu Minority and Guardianship Act, 1956 lays down the
principles on which custody disputes are to be decided. Section 7 of this act
empowers the court to make order as to guardianship. Section 17
enumerates the matters which need to be considered by the Court in
appointing guardian and among others, enshrines the principles of welfare
of the minor child. This is also stated very eloquently in Section 13 which
reads as under:
nRn13. Welfare of minor to be par amc
(2) In the appointment or declaration of any person as guardian of a
Hindu minor by a court, the welfare of the minor shal be the
paramount consideration.
(2) No person shall be entitled to the guardianship by virtue of the
provisions of this Act or of any law relating to guardianship in
marriage among Hindus, if the court is of opinion that his or her
guardi anship wildl not be for the v
The aforesaid discussion leads us to feel that continuous company of
the mother with Saesha, for some time, is absolutely essential. It may also
be underlying that the notion that a child's primary need is for the care and
love of its mother, where she has been its primary care giving parent, is
supported by a vast body of psychological literature. Empirical studies
show that mother i nf ant HAbondingd begins at
infants as young as two months old frequently show signs of distress
when the mother is replaced by a substitute caregiver. An infant
typically responds preferentially to the sound of its mother's voice by four



weeks, actively demands her presence and protests her absence by eight
months, and within the first year has formed a profound and enduring
attachment to her. Psychological theory hypothesizes that the mother is
the center of an infant's small world, his psychological homebase, and
t hat she Amus:t continue t o
Developmental psychologists believe that the quality and strength of
this original bond largely determines the child's later capacity to fulfill
her individual potential and to form attachments to other individuals and
to the human community. Vivek Singh V. Romani Singh 2017 (2)
Supreme 371 : 2017 (2) SCALE 681

Hindu Minority and Guardianship Act

Ss. 7 and 13 — Appointment of guardian — Word “welfare” used
in Section 13 of the act has to be construed literally and must be taken
In its widest sense.

The Court in the case of Gaurav Nagpal v. Sumedha Nagpal[1]
stated in detail, the law relating to custody in England and America and
pointed out that even in those jurisdictions, welfare of the minor child is
the first and paramount consideration and in order to determine child
custody, the jurisdiction exercised by the Court rests on its own inherent
equality powers where the Court acts as 'Parens Patriae'. The Court
further observed that various statutes give legislative recognition to
the aforesaid established principles.  The Court explained the
expression ‘welfare', occurring in Section 13 of the said Act in the
following manner:

AS51. The word fAwel fareo used
construed literally and must be taken in its widest sense. The moral and
ethical welfare of the child must also weigh with the court as well as its




physical well-being. Though the provisions of the special statutes which
govern the rights of the parents or guardians may be taken into
consideration, there is nothing which can stand in the way of the court
exercising its parens patriae jurisdiction arising in such cases.

52. The trump card in the appellant's argument is that the child is
living since long with the father. The argument is attractive. But the
same overlooks a very significant factor. By flouting various orders,
leading even to initiation of contempt proceedings, the appellant has
managed to keep custody of the child. He cannot be a beneficiary of his
own wrongs. The High Court has referred to these aspects in detail in
the impugnedj udgment s. O

We understand that the aforesaid principle is aimed at serving
twin objectives. In the first instance, it is to ensure that the child grows
and develops in the best environment. The best interest of the child has
been placed at the vanguard of family/custody disputes according the
optimal growth and development of the child primacy over other
considerations. The child is often left to grapple with the breakdown of an
adult institution. While the parents aim to ensure that the child is least
affected by the outcome, the inevitability of the uncertainty that follows
regarding the childbs growth |
effect of separation of spouses, on children, psychologically, emotionally
and even to some extent physically, spans from negligible to serious,
which could be insignificant to noticeably critical. It could also have
effects that are more immediate and transitory to long lasting thereby
having a significantly negative repercussion in the advancement of the

child. Whilet hese effects donot apply

divorced couple, nor has any child experienced all these effects, the

nger s

t o



deleterious risks of maladjustment remains the objective of the parents to
evade and inteft ® circuovent his dight of the child is also
based on individual dignity.

Second justification behind the ‘welfare’ principle is the public
interest that stand served with the optimal growth of the children. It is
well recognised that children are the supreme asset of the nation.
Rightful place of the child in the sizeable fabric has been recognised in
many international covenants, which are adopted in this country as well.
Child-centric human rights jurisprudence that has been evolved over a
period of time is founded on the principle that public good demands
proper growth of the child, who are the future of the nation. Jitender
Arora V. Sukriti Arora, 2017 (2) Supreme 417

Hindu Law

Child Custody — Consent terms for access - Observance of

The appellant is before this Court, aggrieved by an interim order
passed by the High Court. The issue pertains to the custody of the minor
child by name Priyanka.

Having heard learned counsel on both sides, it is very clear that they
have no objection in continuing the earlier arrangement of 2nd and 4th
Saturday overnight access, till the 40 matter is finally disposed of by the
High Court.

According to the learned counsel for the respondent, the appellant
has not been honouring the consent terms for access, though, it is otherwise
disputed by the learned counsel for the appellant.



Be that as it may, since the matter is pending before the High Court,
we do not want to go into the merits of the matter. It is made clear that the
overnight custody on 2nd and 4th Saturday arrangement in terms of consent
terms for access dated 10.03.2011 will continue and will be strictly
complied with till the matter is finally disposed of by the High Court. In
case there is any difficulty in implementation of this order, it will be open
to the parties to seek appropriate clarification from the High Court.
Keshav Arjun Charania V. Indiara Kshav Charania, 2017 (2) SCALE
38

Hindu Marriage Act

Sec. 13 — Divorce proceeding —Award of alimony- Marriage between
appellant and respondent was dissolved by a decree of divorce- Parties
are no more interested in maintaining their relationship- This court
affirms decree of divorce granted as per the impugned order passed by
the High Court- appellant has filed an interlocutory application
praying that the inquiry on alimony may be conducted either by the
High Court or this Court

The appellant has filed an interlocutory application praying that the
inquiry on alimony may be conducted eithr by the High Court or this court.
The inquiry regarding the alimony is to be conducted by the Family Court
and not by the High Court. Court has already directed the court of
competent jurisdiction, namely, the Family Court. Jalandhar, Punjab to
conduct the appropriate inquiry and pass the required orders Jasbir Kaur
v. Satbir Singh, 2017 (2) SCALE 10



Sec. 13- Dissolution of Marriage —Decree passed by the Family Court
dissolving the marriage between appellant and respondent- In appeal,
while hearing the interlocutory applications, High Court took note of
submission made by respondent that the Court should take note of the
subsequent marriage performed by appellant after decree of
dissolution of marriage and pass appropriate orders- High Court
granted a declaration that the second marriage performed by appellant
was completely illegal- Whether the High Court was justified in
passing a final order on the issue of second marriage at the
interlocutory stage- Held- No

While hearing the interlocutory applications, the High Court took
note of the submission made by the appellant that the Court should take
note of the subsequent marriage performed by the appellant after the decree
of dissolution of marriage and pass appropriate orders. While considering
the applications at the interlocutory stage, the High Court has granted a
declaration that the second marriage performed by the appellant on
02.01.2014 is completely illegal.

Having heard the learned counsel on both the sides, court was of the
view that the High Court should have refrained from passing a final order
on the issue at the interlocutory stage. All available contentions are to be
raised by the parties at the stage of final disposal of the appeal.

Therefore, we dispose of these appeals with a request to the High
Court to dispose of the Family Court Appeal No. 241 of 2013
expeditiously, without being influenced by any of the observations and
findings recorded by the High Court in the impugned order as also by this



Court, since those observations and findings are only to be taken as a prima
facie view of the Court, for an order passed at an interlocutory stage.

In that view of the matter, the declaration regarding illegality of the second
marriage is vacated. Vishnu Babu Tambe V. Apurva Vishnu Tambe,
2017 (1) SCALE 429

S.13 (1) (ia) & 9 — Divorce petition —Mental cruelty- Isolated incidents
of long past cannot furnish a subsisting cause of action to seek divorce-
Incidents alleged should be of recurring nature or continuing one and
they should be in near proximity with the filing of the petition

In this Case, Marriage between appellant-wife and respondent-
husband was solemnized on 26.2.1999 out of this wedlock, one daughter
was born on 15.6.2002 while second daughter was born on 10.2.2006. On
11.07.2010, respondent-husband filed a petition for dissolution of marriage
on ground of cruelty. Respondent pleaded nine instances which, according
to him, constituted O6crueltyéo
behavior on the next day of marriage, i.e. 27.2.1999. Family Court granted
decree for dissolution of marriage- Petition filed by appellant- wife against
respondent seeking restitution of conjugal rights was dismissed. On appeal,
High Court affirmed the judgment/decree of the trial Court, grounds alleged
by respondent were solitary isolated incidents relating to behavior of
appellant. Act complained of were condoned by the parties due to their
subsequent conduct as both lived together till 2006. Incidents alleged after
2006 were founded general allegations with no detail pleaded.

st



The word fAcrueltyd used in Secti
defined under the Act. However, this expression was the subject matter of
interpretation in several cases of this Court

Keepingi n view the |l aw |l aid down in
when we examine the grounds taken by the respondent in his petition for
proving the mental cruelty for grant of divorce against the appellant, we
find that none of the grounds satisfies either individually or collectively the
test | aid down in Samar Ghoshds case
to claim a decree of divorce.

This court hold for more than one reason. First, almost all the
grounds taken by the respondent in his petition were stale or/and isolated
and did not subsist to enable the respondent to seek a decree for dissolution
of marriage. In other words, the incidents of cruelty alleged had taken place
even, according to the respondent, immediately after marriage. They were
solitary incidents relating to the behavior of the appellant. Second,
assuming that one or more grounds constituted an act of cruelty, yet we find
that the acts complained of were condoned by the parties due to their
subsequent conduct inasmuch as admittedly both lived together till 2006
and the appellant gave birth to their second daughter in 2006. Third, most
of the incidents of alleged cruelty pertained to the period prior to 2006 and
some were alleged to have occurred after 2006. Those pertained to period
after 2006 were founded on general allegations with no details pleaded such
as when such incident occurred (year, month, date etc.), what was its
background, who witnessed, what the appellant actually said etc.

In c o u wig¢wptlse incidents which occurred prior to 2006could not
be relied on to prove the instances of cruelty because they were deemed to
have been condoned by the acts of the parties. So far as the instances



alleged after 2006 were concerned, they being isolated instances, did not
constitute an act of cruelty

A petition seeking divorce on some isolated incidents alleged to
have occurred 8-10 years prior to filing of the date of petition cannot
furnish a subsisting cause of action to seek divorce after 10 years or so of
occurrence of such incidents. The incidents alleged should be of recurring
nature or continuing one and they should be in near proximity with the
filing of the petition.

Few isolated incidents of long past and that too found to have been
condoned due to compromising behavior of the parties cannot constitute an
act of cruelty within the meaning of Section 13 (1)(ia)of the Act.

In our considered opinion, both the Courts below failed to take note
of this material aspect of the case and thus committed jurisdictional error in
passing a decree for dissolution of marriage. Suman Singh V. Sanjay
Singh, 2017 (3) SCALE 408

S. 24- Maintenance pendent lite- Award of- It is no answer to a claim to
maintenance that the wife is educated and could support herself-
Financial position of wife’s parents is also immaterial —Court must
take into consideration the status of the parties and capacity of the
spouse to pay maintenance and whether the applicant has any
independent income sufficient for her or his support

The Court exercises a wide discretion in the matter of granting
alimony pendent lite but the discretion is judicial and neither arbitrary not
capricious. It is to be guided, on sound principles of matrimonial law and to
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be exercised within the ambit of the provisions of the Act and having

regard to the object of the Act. The Court would not be in a position to

judge the merits of the rival contentions of the parties when deciding an
application for interim alimony and would not allow its discretion to be

fettered by the nature of the allegations made by them and would not

examine the merits of the case. Section 24 of the HM Act lays down that in

arriving at the quantum of interim maintenance to be paid by one spouse to

another, the Court must have regardtot he appel |l ant ds own
income of the respondent.

Section 24 of the HM Act empowers the Court in any proceeding
under the Act, if it appears to the Court that either the wife or the husband,
as the case may be, has no independent income sufficient for her or his
support and the necessary expenses of the proceeding, it may, on the
application of any one of them order the other party to pay to the
petitioner the expenses of the proceeding and monthly maintenance as
may seem to be reasonable during the proceeding, having regard to also
the income of both the applicant and the respondent. Heading of Section 24

oft he Act I's fAMai ndanckenpansecof ppoceemnt @ gb |
The Section, however, does n ot us e t he word i ma
word Asupporto can be interpreted to

provide for maintenance pendente lite.

An order for maintenance pendente lite or for costs of the
proceedings is conditional on the circumstance that the wife or husband
who makes a claim for the same has no independent income sufficient for
her or his support or to meet the necessary expenses of the proceeding. It
IS no answer to a claim of maintenance that the wife is educated and
could support hersel f. Li kewise, th



is also immaterial. The Court must take into consideration the status of
the parties and the capacity of the spouse to pay maintenance and whether
the applicant has any independent income sufficient for her or his
support. Maintenance is always dependent upon factual situation; the
Court should, therefore, mould the claim for maintenance determining the
guantum based on various factors brought before the Court. Manish Jain
V. Akanksha Jain, 2017 (4) SCALE 152

Indian Penal Code

Applicability of

Criminal conspiracy that is referred to and defined under Section
120A IPC has to be in furtherance of committing an offence punishable
with death, imprisonment for life or rigorous imprisonment for a term of
two years or upwards etc. The alleged conspiracy even as per the
complaint was not to commit any of the offences as mentioned above. As
per the complainant himself, the so-called conspiracy, if at all, was to
save the delinquent doctors in disciplinary proceedings taken against
them. This provision also, therefore, has no application. Ashok Kumar
Chaudhuri V. Kunal Saha 2017 (1) Supreme 615

Ss. 34 and 149 — Constructive criminal liability — Common object and
common intention — Distinction — In some ways the two sections are
similar and in some cases they may overlap.

In this context, we may refer with profit to the statement of law as
expounded by the Constitution Bench in Mohan Singh (supra). In the
said case, the Constitution Bench has held that Section 34 that deals with
cases of constructive criminal liability provides that if a criminal act is



done by several persons in furtherance of the common intention of all,
each of such person is liable for the act in the same manner as if it were
done by him alone. It has been further observed that the essential
constituent of the vicarious criminal liability prescribed by Section 34 is
the existence of common intention. The common intention in question
animates the accused persons and if the said common intention leads to
commission of the criminal offence charged, each of the person sharing
the common intention is constructively liable for the criminal act done by
one of them. The common intention which is the basis of Section 34 is
different from the common object which is the basis of the
composition of an unlawful assembly. Common intention denotes action-
in-concert and necessarily postulates the existence of a prearranged plan
and that must mean a prior meeting of minds. It would be noticed that
cases to which Section 34 can be applied disclose an element of
participation in action on the part of all the accused persons. The acts may
be different; may vary in their character, but they are all actuated by
the same common intention. Vijendra Singh V. State of Uttar Pradesh
2017 (1) Supreme 408

Ss. 96 to 100 — Right to private defence — Scope of Right of self-defence
or rivate defence falls in one basket and use of excessive force or
retaliatory force falls in another basket.

Instant writ petition under Article 32 of Constitution raises important
and fundamental question of human rights violations in context of victims.
Do the next of kin of deceased victims have any rights at all, other than
receipt of monetary compensation?

Allegations made in the writ petition concern what are described as
face encounters or extra-judicial executions said to have been carried out by



Manipur Police and armed forces of Union, including Army. According to
police and security forces, encounters are genuine and victims were
militants or terrorists or insurgents Kkilled in counter insurgency or anti
terrorist operations. Whether allegations are completely or partially true or
are entirely rubbish and whether encounter is genuine or not is yet to be
determined, but in any case there is a need to know the truth.

it is abundantly clear that the right of self-defence or private
defence falls in one basket and use of excessive force or retaliatory force
falls in another basket. Therefore, while a victim of aggression has a right
of private defence or self-defence (recognized by Sections 96 to 106 of
the IPC) if that victim exceeds the right of private defence or self-defence
by using excessive force or retaliatory measures, he then becomes an
aggressor and commits a punishable offence. Unfortunately
occasionally, use of excessive force or retaliation leads to the death of the
original aggressor. When the State uses such excessive or retaliatory force
leading to death, it is referred to as an extra-judicial killing or an extra-
judicial execution or as this Court put it in People's Union for Civil
Li berties v. Uni on of |l ndi a and anc
| i qui dat i on 0 .courtSabeiduséyt cgnnota andl do hohaecept
such a death caused by the State since it is destructive of the rule of law
and plainly unconstitutional.

There is a qualitative difference between use of force in an operation
and use of such deadly force that is akin to using a sledgehammer to kill a
fly; one is an act of self-defence while the other is an act of retaliation.

It is this preservation of the rule of law, recognition of human
rights and check on the abuse or misuse of power that has been the
highlight of a few decisions placed before us. In Matajog Dobey v. H.C.
Bhari[52] a cautious step by step approach was advocated by the



Constitution Bench of this Court in the matter of grant of sanction to
prosecute an official under the provisions of the Code of Criminal
Procedure, 1898. The first step is to ascertain whether the act complained
of is an offence and the second step is to determine whether it was

commi tted in the discharge of offici

connection between the act and the official duty. It does not matter even if
the act exceeds what is strictly necessary for the discharge of the duty,
as this question will arise only at a later stage when the trial proceeds on
the merits. What we must find out is whether the act and the official duty
are so inter-related that one can postulate reasonably that it was done by
the accused in the performance of the official duty, though possibly in
excess of the needs and require

It must be held, and there can be no doubt about it, that in view of
the consistent opinion expressed by this Court, that an allegation or
complaint of absence of a reasonable connection between an official act
and use of excessive force or retaliatory force will not be countenanced and
an allegation of this nature would always require to be met regardless of
whether the State is concerned with a dreaded criminal or a militant,
terrorist or insurgent. It must also be held that to provide assurance to the
people, such an allegation must be thoroughly enquired into. This is the
requirement of a democracy and the requirement of preservation of the
rule of law and the preservation of individual liberties. Extra Judicial
Execution Victim Families Associations (EEVFAM) V. Union of India,
2017(1) Supreme 39

Sec. 97 — Deceased and his brothers strangulating appellant -
Appellant had the right to self defence. However, he exceeded the right.

ment s



Having regard to the above, we are of the view that the appellant
reasonably apprehended a danger to his life when the deceased and his
brothers started strangulating him after pushing him to the floor. As
observed by this Court a mere reasonable apprehension is enough to put
the right of self-defence into operation and it is not necessary that there
should be an actual commission of the offence in order to give rise to the
right of private defence. It is enough if the appellant apprehended that
such an offence is contemplated and is likely to be committed if the right
of private defence is not exercised.

We have no doubt that the appellant exceeded the power given to
him
by law in order to defend himself but we are of the view that the exercise
of the right was in good faith, in his own defence and without
premeditation. Suresh Singhal V. State (Delhi Administration) 2017 (2)
Supreme 110

Sec.149 — Common Object-Determination of

It is trite law that the common object of the unlawful assembly has
to be inferred from the membership, the weapons used and the nature
of the injuries as well as other surrounding circumstances. Intention of
members of unlawful assembly can be gathered by nature, number and
location of injuries inflicted. In the instant case, repeated gun shots fired
by Ram Chandra Sah on the person of deceased Ram Udgar Sah, and
the injuries caused by lathis by other accused persons on the complainant
and his second brother on their heads, clearly demonstrate the objective to
cause murder of these persons. We, thus, do not find merit in this appeal
which is, accordingly, dismissed. Ganga Ram Sah V. State of Bihar 2017
(1) Supreme 610



Sec. 149 — Common object to commit a murder cannot be inferred only
on the basis that the weapons carried by the accused were dangerous.
The site of the incident is admitted to be near the house of the
Appellant. There is no denial of the incident by the Accused. The
submission of Mr. Raval is that the complainant along with others
attacked the Accused and in the resultant free fight, persons from both
sides were injured. On a careful examination of the totality of the
facts and circumstances of the case, it is clear that Accused formed an
unlawful assembly. Armed with weapons like axe, iron pipes and spear,
they proceeded to attack the Appellant who rebuked the first Respondent
in the morning. After reaching the spot of the incident, they attacked the
Appellant and caused injuries to others who came to his rescue. The
common object to commit an offence can be inferred from the weapons
used and the violent manner of the attack. Having held that the Accused
formed into an unlawful assembly to commit an offence, what remains to
be decided is whether they can be attributed with the knowledge about
murder. One of the members of the unlawful assembly Lakshmanbhai
Bhikabhai VVagh (A-10) was convicted and sentenced under section 302
for committing the murder of Unadbhai Desurbhai. The question is
whether there was a prior concert by all the members of the unlawful
assembly to commit an offence of murder. The background in which
the attack was made by the Accused does not show that there was a
common object of a murder amongst the accused. Accused No.1 was
infuriated on being questioned by the Appellant regarding the damage to
the electric pole near his house. Accused No.1 along with the other accused
intended to show their superiority and teach a lesson to the Appellant.



There is nothing on record to suggest any previous enmity
between the parties. Common object to commit a murder cannot be
inferred only on the basis that the weapons carried by the accused were
dangerous.

Though the accused cannot be convicted under section 302 with the
aid of S. 149 IPC in view of the above findings, they would still be liable
for a lesser punishment. The common object of the unlawful assembly to
attack the Appellant and others is proved. Considering the manner of the
attack and the deadly weapons used, we are of the considered opinion
that Accused Valerbhai Deganbhai Vagh (A-1), Unadbhai Deganbhai
Vagh (A-2), Bhimabhai Deganbhai Vagh (A-3), Unadbhai Bhagabhai
Vagh (A-5), Bhagwanbhai Bhikabhai Vagh (A-7), Bhikabhai Jinabhai
Vagh (A-8), Hasurbhai Bhikhabhai Vagh (A- 11), Bhanabhai Bhikabhai
Vagh (A-12), Patabhai @ Aatabhai Bhikabhai Vagh (A- 13) and Bhavabhai
Jikarbhai Vagh (A-14) are guilty of offence under Section 326 read with
149 IPC. Najabhai Desurbhai Wagh V. Valerabhai Deganbhai Vagh
2017 (2) Supreme 99

Sec. 182 r/w Sec. 195 Code of Criminal Procedure, 1973- For
prosecution under Section 182 I.P.C., it is mandatory to follow
procedure under Section 195 Cr.P.C.

In the criminal proceedings (SC No. 13/ 2007) pending in the Court
of Additional Session Judge, Delhi in relation to the offences registered
under sections 120-B, 201, 302, 364 and 365 IPC against the accused on the
basis of FIR No. 333/2006 PS: SPL. Cell, the State Prosecuting agency
sought to prosecute the appellant for commission of an offence punishable
under section 182 IPC.



The appellant filed an application for her discharge on the ground
that since no procedure as contemplated under Section 195 of the Code of
Criminal Procedure, 1973 was followed by the prosecution the appellant
cannot be prosecuted for such offence.

The Trail Court di smi ssed the

of the Trial Court was upheld by the High Court.

As rightly pointed out by the learned counsel for the parties on the
strength of law laid down by this Court in the case of Daulat Ram vs.
State of Punjab, (AIR 1962 SC 1206) that in order to prosecute an
accused for an offence punishable under Section 182 IPC, it is mandatory
to follow the procedure prescribed under Section 195 of the Code else such
action is rendered void ab initio.

It is not in dispute that in this case, the prosecution while
initiating the action against the appellant did not take recourse to the
procedure prescribed under Section 195 of the Code. It is for this reason,
In our considered opinion, the action taken by the prosecution against the
appellant insofar as it relates to the offence under Section 182 IPC is
concerned, is rendered void ab initio being against the law laid down in
the case of Daulat Ram (supra) quoted above. Saloni Arora V. State of
NCT of Delhi 2017 (1) Supreme 484

Sec. 219 — When not applicable

Learned senior counsel appearing for the complainant, submitted
that the allegations contained in the complaint would constitute an
offence punishable under Section 219 IPC. Though no such provision is
mentioned in the complaint, Mr. Krishnamani is right that the allegations
made in the complaint may constitute an offence under the aforesaid
provision and mere non-mentioning of the said provision in the complaint

app



would not make any difference. For this reason, we have considered the
argument predicated on this provision as well. We fail to understand as
to how even the provisions of Section 219 IPC applies in the instant case.

The ingredients of the aforesaid section are: (1) the person
charged is a public servant; (2) the said public servant corruptly or
maliciously makes or pronounces any report, order, verdict, or decision
which he knows to be contrary to law (3) such act is to be done in any
stage of a judicial proceedings. Without going into the controversy
whether the appellants would be treated as public servant or not, it is
sufficient to state that the departmental proceedings into the report given
by the Committee cannot be treated as 'judicial proceedings'. Ashok
Kumar Chaudhuri V. Kunal Saha 2017 (1) Supreme 615

Ss. 300, 149, 120 — Murder — Unlawful assembly and criminal
conspiracy

Mr. R.S. Sodhi, learned senior counsel appearing for the appellants,
has pointed out that it is only Amandeep Singh who had inflicted the injury
on the deceased by sword and other three persons had not attacked the
deceased in any manner whatsoever. This is the case of the prosecution
itself. On that basis, submission is made by learned senior counsel that they
could not even be convicted for the offence under Section 302 of the IPC
simpliciter when no injury is attributed on them and once they were
acquitted of the charges under Sections 148, 149 and 120-B of IPC. In
support of the sub mission, reliance is placed on the judgment of Nanak
Chand v. State of Punjab, reported in AIUR 1955 SCC 274 and Subran
alias Subramanian & ors. v. State of Kerala, reported in 1993 CrLJ 1387.



Court found force in the aforesaid submissions of the learned senior
counsel and are of the opinion that the matter is squarely covered on the
ratio of aforesaid judgment cited by the learned senior counsel. Baljit Kaur
v. State of Punjab, 2017 Cr.L.J. 729

Sec. 304 — Part 1 r/w Ss. 147, 148, 149 — Consideration for applicability

In the fact situation that developed in quick succession, we are of
the comprehension that there was as such no pre-meditation or prior
concert on the part of the accused persons to commit murder of Lalni. The
incident happened on the spur of the moment and in an uncontrollable,
embittered and agitated state of enragement, thus depriving the accused
persons of their power of self control. Though during the assaults, the
accused persons were understandably aware of the likely results thereof, it
is difficult to perceive that they had any common object of eliminating the
deceased. This is more so as the evidence discloses that the accused-
appellants, first informant as well as the deceased did descend from a
common ancestor and that their grandfathers were real brothers. The
evidence  demonstrates that the accused- appellants do not have any
infamous criminal background as well. The incident had occurred in the
year 1982 and as on date, more than three decades have passed.

On a consideration of the totality of the circumstances attendant on
the case, we are of the opinion that the conviction of the appellants under
Section 304-Part 1 read with Sections 147,148,149 IPC, as recorded by
the High Court, is justified. Ram Autar v. State of U.P. 2017 (1) Supreme
515

Sec. 326 r/w Sec. 149 — Sec. 149 IPC does not become inapplicable in all
situations where there is a cross case by the accused.



The High Court found that the conviction of the accused under
section 302 read with 149 IPC cannot be upheld as there was neither
an unlawful assembly nor a common object to cause death. The High
Court miserably failed to consider the facts and circumstances of the case
before coming to such conclusion. Section 149 IPC does not become
inapplicable in all situations where there is a cross case by the accused.
The High Court ought to have taken note of the acquittal of the Appellant
and others in the said cross case on 24.06.2003. The judgment of the
High Court was delivered on 29.07.2009 by which date there was no
cross case pending against the Appellants. Recording a finding of
acquittal without reappreciation of evidence by the Appellate Court would
result in flagrant miscarriage of justice and that is exactly what happened
in this case. . Najabhai Desurbhai Wagh V. Valerabhai Deganbhai
Vagh 2017 (2) Supreme 99

Sec. 330, Exception 4 — Attractability of

The accused, as per the version of PW-6 and eye witness account
of other witnesses, had weapons in their hands, but the sequence of
events that have been narrated by the witnesses only show that the
weapons were used during altercation in a sudden fight and there was no
pre-meditation. Injuries as reflected in the post-mortem report also
suggest t hat appellants have
cruel manner. Therefore, in the fact situation, exception (4) under Section
300 IPC is attracted. The incident took place in a sudden fight as
such the appellants are entitled to the benefit under Section 300 exception
(4) IPC.

When and if there is intent and knowledge, then the same would be
a case of Section 304 Part | IPC and if it isonly a case of knowledge and



not the intention to cause murder and bodily injury, then the same would
be a case of Section 304 Part Il IPC. Injuries/incised wound caused on
the head i.e. right parietal region and right temporal region and also
occipital region, the injuries indicate that the appellants had intention and
knowledge to cause the injuries and thus it would be a case falling under
Section 304 Part | IPC. The conviction of the appellants under Section
302 read with Section 34 IPC is modified under Section 304 Part | IPC.
As per the Jail Custody Certificates on record, the appellants have served
9 years 3 months and 13 days as on 2nd March, 2016, which means as on
date the appellants have served 9 years 11 months. Taking into account
the facts and circumstances in which the offence has been committed, for
the modified conviction under Section 304 Part | IPC, the sentence is
modified to that of the period already undergone. Arjun V. State of
Chhattisgarh 2017 (2) Supreme 381

Sec. 354 — Outraging modesty of woman - Delay in filing complaint

With regard to the delay of about 6 days in presenting the complaint
to the SHO, this Court is of the view that the same has been duly explained.
In a tradition-bound non-permissive society in India, it would be extremely
reluctant to admit that any incident which is likely to reflect upon chastity
of a woman had occurred, being conscious of the danger of being ostracized
by the society or being looked down by the society. In the instant case, the
victim-Ms. Ruchika not informing about the incident to the parents under
the circumstances that the appellant-accused, who being a very senior
police officer of the State, was reasonable and it would not have been an
easy decision for her to speak out. In the normal course of human conduct,
this unmarried minor girl, would not like to give publicity to the traumatic
experience she has undergone and felt terribly embarrassed in relation to



the incident to narrate it to her parents and others overpowered by a feeling
of shame and her natural inclination would be to avoid talking about it to
anyone, lest the family name and honour is brought into controversy. After
informing the incident to her parents, the follow up action was immediately
taken by the residents and the fellow players and a Memorandum
containing allegations against the appellant-accused was prepared and
submitted before the then Secretary (Home). Therefore, giving a due
consideration to the appellant-accused, once the victim and her family
members got assurance of Justice from the superior authorities, they lodged
a formal complaint against the appellant-accused. S.P.S. Rathore v. C.B.1.,
20017 Cr.L.J. 537

Interpretation of Statutes

Literal versus purposive interpretation—Ordinarily literal
interpretation needs to be adopted if statute is well-drafted

The conflict between giving a literal interpretation or a purposive
interpretation to a statute or a provision in a statute is perennial. It can be
settled only if the draftsman gives a long-winded explanation in drafting the
law but this would result in an awkward draft that might well turn out to be
unintelligible. The interpreter has, therefore, to consider not only the text of
the law but the context in which the law was enacted and the social context
in which the law should be interpreted. Ordinarily, if a statute is well-
drafted and debated in Parliament there is little or no need to adopt any
interpretation other than a literal interpretation of the statute. However, in a
welfare State like ours, what is intended for the benefit of the people is not
fully reflected in the text of a statute. In such legislations, a pragmatic view
Is required to be taken and the law interpreted purposefully and realistically



so that the benefit reaches the masses. Of course, in statutes that have a
penal consequence and affect the liberty of an individual or a statute that
could impose a financial burden on a person, the rule of literal
interpretation would still hold good. Abhiram Singh V. C.D. Commachen
(Dead) by LRs., AIR 2017 SC 401

Considerations —Not only the text of the law but the context in which
the law was enacted and the social context in which the law should be
interpreted.

The conflict between giving a literal interpretation or a purposive
Interpretation to a statute or a provision in a statute is perennial. It can be
settled only if the draftsman gives a long-winded explanation in drafting the
law but this would result in an awkward draft that might well turn out to be
unintelligible. The interpreter has, therefore, to consider not only the text of
the law but the context in which the law was enacted and the social context
in which the law should be interpreted.

We see no reason to take a different view. Ordinarily, if a statute is
well-drafted and debated in Parliament there is little or no need to adopt
any interpretation other than a literal interpretation of the statute. However,
in a welfare State like ours, what is intended for the benefit of the people is
not fully reflected in the text of a statute. In such legislation, a pragmatic
view is required to be taken and the law interpreted purposefully and
realistically so that the benefit reaches the masses. Of course, in statutes
that have a penal consequence and affect the liberty of an individual or a
statute that could impose a financial burden on a person, the rule of literal
interpretation would still hold good. Abhiram Singh v. C.D. Commachen
(Dead) by LRs 2017 (2) Supreme 449



Fiscal statute — It is not the spirit but the letter of law that has to be
looked into.

In A.V. Fernandis (supra), a Constitution Bench of this Court
while dwelling on the interpretation of the relevant provisions of the
United State of Travancore and Cochin General Sales Tax Act, 1125
and the Travancore Cochin General Sales Tax Rules, 1950 framed
thereunder ruled that in elucidating a fiscal statute, it is not the spirit
thereof but the letter of law that has to be looked into and that if a
particular tax cannot be brought within the letter of the law, the subject
could not be made liable for the same. That the emphasis has to be to the
strict letter of law and not merely on the spirit of the statute or the
substance of law was highlighted. M/s. Southern Motors V. State of
Karnataka 2017 (1) Supreme 523

Judgment — Incoherence of reasoning adopted by a Court — Does not
necessarily make the judgment unsustainable.

Court has held that the incoherence of the reasoning adopted by the
High Court need not necessarily mean that the judgment under appeal is
unsustainable. Secretary Mahatama Gandhi Mission V. Bhartiya
Kamgar Sena 2017 (1) Supreme 363

Intention of the legislature should not be frustrated — Any doubt or
ambiguity must be resolved by recourse to the rules of purposive
construction.

It is an overriding duty of the Court while interpreting the provision
of a statute that the intention of the legislature is not frustrated and any
doubt or ambiguity must be resolved by recourse to the rules of purposive



construction. In Balram Kumawat v. Union of India [2003 (7) SCC 628],
this Court observed as follows:-

N26. The courts wild/l therefore r«
defeat the plain intention of the legislature even though there may be some
inexactitude in the language used. [See Salmon v. Duncombe (AC at p.
634).] Reducing the legislation futility shall be avoided and in a case where
the intention of the legislature cannot be given effect to, the courts would
accept the bolder construction for the purpose of bringing about an effective
result. The courts, when rule of purposive construction is gaining
momentum, should be very reluctant to hold that Parliament has achieved
nothing by the language it used when it is tolerably plain what it seeks to
achieve. [See BBC Enterprises v. Hi-Tech Xtravision Ltd.(All ER at pp.
122-2 3 ) Abhiam Singh v. C.D. Commachen (Dead) by LRs 2017 (2)
Supreme 449

Legislative has the power of enact laws including the power to
retrospectively amend laws and thereby remove causes of ineffectiveness or
invalidity. Further,, when such a correction is made, the propose behind the
same is not to overrule the decision of the court or encroach upon the
judicial turf, by simply enact a fresh law with retrospective effect to alter
the foundation and meaning of the legislation and to remove the base on
which the judgment is founded. Thus, this does not amount to statutory
overruling by the legislature. Cheviti Venkanna Yadav v. State of
Telangana and others, (2017) 1 SCC 283

Words in a statute must be extended their ordinary meanings — But if
literal construction results in anomaly or absurdity, the courts must



find out underlying intention of the legislature — For that court can
strain the language so as to avoid unintended mischief.

Though words in a statute must, to start with, be extended their
ordinary meanings, but if the literal construction thereof results in
anomaly or absurdity, the courts must seek to find out the underlying
intention of the legislature and in the said pursuit, can within permissible
limits strain the language so as to avoid such unintended mischief. M/s.
Southern Motors V. State of Karnataka 2017 (1) Supreme 523

Land Acquisition Act

Ss. 3, 23—Compensation—Proceedings for determination of—Post
acquisition allottee—Neither necessary nor proper party

Court hold that the post acquisition allottee has no locus to be heard
In the matter and is neither a necessary nor a proper party. Satish Kumar
Gupta etc. V. State of Haryana, AIR 2017 SC 1072

Sec. 11- Award—Petition challenging validity of award being passed
beyond limitation

If the respondents wanted to challenge the validity of the award on
the ground that it was passed beyond the period of limitation, they should
have done so immediately and, in any case, in the second round of writ
petitions filed by them. Filing fresh writ petition challenging the validity of
the award for the first time in the year 2004 would, therefore, not only be
barred by the provisions of Order 1l Rule 2 of the Code of Civil Procedure,
1908, but would also be barred on the doctrine of laches and delays as well.



New Okhla Industrial Development Authority V. Harkishan (Dead)
through L.Rs., AIR 2017 SC 854

Sec.17(4) — Payment of compensation after taking over possession
under Section 17(4) — Would not invalidate acquisition.

While there can be no manner of doubt that in the present case
compensation under Section 17(3A) was paid (on 18" April, 2006) after the
date of taking over of possession (on 17" March, 2006), time and again, it
has been held by this Court that the said fact by itself would not invalidate
the acquisition. State of Uttarakhand V. Rajiv Berry, 2017 (1) Supreme
33.

Limitation Act

Article 134 & Sec. 5 -When sale becomes absolute

In terms of Article 134 of the Limitation Act, an application for
delivery of possession by a purchaser of immovable property at a sale in
execution of a decree has to be filed within a period of one year from the
date when the sale becomes absolute. Considering the scope of the
expression as to when the sale becomes absolute, placing reliance on
Chandra Mani Saha and Ors vs. Anarjan Bibi and others AIR 1934 PC
134 Honobl e Supreme Court observed tha
adopted thehemprkeksessahefibecomes abso
sale was confirmed. So long as the revision against the dismissal of the
application for appointing Advocate Commissioner was pending the court
auction sale was yet to become absolute. Assuming that the said revision
was allowed, then in that case the court auction sale would have been set
aside on the ground that the property was sold for a lesser price. Therefore,



till the revision was disposed of in one way or the other, the sale was yet to
become absolute. Since the revision was preferred by the judgment-debtor
and the same came to be disposed of on 9™ July, 2003 the sale became
absolute only on 9th July, 2003. The application filed under Order 21 Rule
95 C.P.C on 30.08.2003 was well within the period of limitation. In our
view, the High Court was not right in holding that the application under
Order 21 Rule 95 C.P.C was barred by limitation and the impugned order
cannot be sustained. United Finance Corpn. v. MSM Haneefa, (2017) 3
SCC 123.

Medical Termination of Pregnancy Act

Sec. 3(2) r/w Art. 21, Constitution of India — Petitioner’s foetus of 24
weeks — Suffering from anencephaly with mild polyhydramnios with
hypotelorism — Petitioner permitted to terminate pregnancy.

The crucial consideration in the present case is whether the right to
bodily integrity calls for a permission to allow her to terminate her
pregnancy. The report of the Medical Board clearly warrants the
inference that the continuance of the pregnancy involves the risk to the life
of the pregnant woman and a possible grave injury to her physical or
mental health as required by Section 3 (2)(i) of the Medical Termination
of Pregnancy Act, 1971. Though, the pregnancy is into the 24th week,
having regard to the danger to the life and the certain inability of the
fetus to survive extra uterine life, we consider it appropriate to permit the
petitioner to terminate the pregnancy. The overriding consideration is that
she has a right to take all such steps as necessary to preserve her own life
against the avoidable danger to it.

In these circumstances given the danger to her life, there is no doubt
that she has a right to protect and preserve her life and particularly



since she has made an informed choice. The exercise of her right seems to
be within the limits of reproductive autonomy.

In the circumstances, we consider it appropriate in the interests of
justice and particularly, to permit petitioner no.l to undergo medical
termination of her pregnancy under the provisions of Medical Termination
of Pregnancy Act, 1971. Meera Santosh Pal V. Union of India, 2017 (1)
Supreme 501

Payment of Gratuity Act

Sec. 4—Gratuity—Can be denied only if alleged misconduct constitutes
offence involving moral turpitude results into termination

In order to deny gratuity to an employee, it is not enough that the
alleged misconduct of the employee constitutes an offence involving moral
turpitude as per the report of the domestic inquiry. There must be
termination on account of the alleged misconduct, which constitutes an
offence involving moral turpitude. Jorsingh Govind Vanjari V.
Divisional Controller Maharashtra, State Road Transport
Corporation, Jalgaon Div., Jalgaon, AIR 2017 SC 57

Property Law

Agreement for sale — Specific performance — Allegation of fraud

Issue of fraud can be raised at any time but every non-disclosure is
not fraud. Fraud must be proved and not merely alleged and inferred.

In this case, the Court agree that when there is an allegation of fraud
by non-disclosure of necessary and relevant facts or concealment of



material facts, it must be inquired into. It is only after evidence is led
coupled with intent to deceive that a conclusion of fraud could be arrived
at. A mere concealment or non-disclosure without intent to deceive or a
bald allegation of fraud without proof and intent to deceive would not
render a decree obtained by a party as fraudulent. To conclude in a blanket
manner that in every case where relevant facts are not disclosed, the
decree obtained would be fraudulent, is stretching the principle to a
vanishing point.

What is fraud has been adequately discussed in Meghmala & Ors.
v. G. Narasimha Reddy & Ors. (2010 8 SCC 383: (2010 6 Supreme
321 (paragraphs 28 to 36) Unfortunately, this decision does not refer to
earlier decisions where also there is an equally elaborate discussion on
fraud. In view of the elaborate discussion in these and several other cases
which have been referred to in these decisions, it is clear that fraud has
a definite meaning in law and it must be proved and not merely alleged
and inferred.

In so far as the present appeal is concerned, there is no doubt that
Makhija had an opportunity to prove the allegation of fraud when he filed
an application under Order XLI Rule 27 of the CPC. However, he missed
that opportunity right up to this court. Makhija took a second shot at
alleging fraud and filing another suit against Pushparani. However, the
evidence that he relied upon was very thin and could not even be
considered as secondary evidence. Accordingly both the Trial Court as
well as the High Court rejected the allegation of fraud by not accepting
the evidence put forward by Makhija to allege that fraud had been
committed by Pushparani when she obtained the decree dated 4th October,
1999.



Fraud not having been proved but merely alleged, we do not find
any reason to differ with the judgment and order passed by the High Court
and the Trial Court. Harjas Rai Makhija (D) Thr. Lrs. V. Pushparani
Jain 2017 (1) Supreme 3

Possession

It is argued that the plaintiffs were not in possession of the suit
property as in the plaint the plaintiffs have themselves stated that they were
residing at different places in Goa and not in the suit property as in the
plaint the plaintiffs have themselves stated that they were residing at
different places in Goa and not in the suit property. However, that is a
distorted reading of para 10 of the plaint. Therein, it is only stated as a fact
that for the purpose of employment, these plaintiffs were residing at
Margao, Goa or Ponda, Goa. At the same time, it is nowhere stated or
admitted that they were not in possession of the suit property. On the
contrary, it is specifically stated that since they were staying away from the
suit property, they used to visit the suit property occasionally. This makes
the stand of the plaintiff categorically to the effect that they claimed their
possession over the suit property. On the other hand, insofar as defendants
are concerned, the plaint averred that they were residing in property bearing
Survey No. 251 / 4 and the house situated therein. In fact, co-ownership and
co-possession of that property is also claimed. It is in this backdrop the case
made out by the plaintiffs is that when plaintiff nos. 1, 3 and 5 visited the
suit property on December 30, 2006 at about 5:00 p.m., they found that the
6suit housed had been demolished by
carrying a new construction. In the light of these pleadings, the plaintiffs
sought the relief of mandatory injunction seeking demolition of the
construction carried out by the defendants on the suit property bearing



Survey No. 251/2 as it was illegally put up by the defendants on the
pl aintiffsd kodeexhminedimties huaant, therefore, iths
argument that relief for possession should also have been sought is clearly
untenable. Vishram @ Prasad Govekar v. Sudhesh Govekar (D) By
LRs. 2017 (1) Supreme 600

Protection of Women from Domestic Violence Act

Constitution of India - Art. 14 — Reliefs available under Domestic
Violence Act, can be claimed before civil Court, Family Court or
Criminal Court and may be claimed against female members - S. 2(q)
of Act only covering make members as ‘Respondent’ - Sans intelligible
differential under Act of 2005 vis — a — vis other statutes

In Lachhman Das v. State of Punjab, (1963) 2 SCR 353, Subba Rao,
J. warned that over emphasis on the doctrine of classification or an anxious
and sustained attempt to discover some basis for classification may
gradually and imperceptibly deprive Article 14 of its glorious content. That
process would inevitably end in substituting the doctrine of classification
for the doctrine of equality. This admonition seems to have come true in the
present case, as the <classificati on
the doctrine of equality, by restricting the reach of a social beneficial statute
meant to protect women against all forms of domestic violence. Hiral P.
Harsora V. Kusum Narottamdas Harsora , 2017 Cr.L.J. 509

Rent Laws



Attractability - Tenancy is created between two persons who may be
living or juristic persons. So Transfer of Property Act, 1882 and the
State Rent Acts get attracted.

One Mr. Sawalaram Shriram Malu and Mr. Nandkishore Sawalaram
Malu (father and son respectively) jointly owned House No. 47/48 situated
in Madhavnagar at Sangli (MH). They let out the suit house to a firm called
AM/ s Biyani Taxtileodo -on a month

On 09.03.1982, the landlords served a quit notice on the tenant-Firm
and determined the tenancy by demanding arrears of rent for the period
01.06.1980 to 28.02.1982 and possession of the suit house. Since the Firm
did not pay the arrears as demanded and nor vacated the suit house, the
landlords filed a civil suit claiming decree for arrears of rent and eviction.
The suit was filed against one employee of the Firm- defendant no. 1 and
partners of the Firm-defendant nos. 2 to 9.

First appeal there-against was allowed.

The High Court though did not disturb the factual finding of the first
appellate Court yet allowed the revision and while setting aside the order of
appellate Court, restored the order of the Trial Court. Nandkishor
Savalaram Mau (Dead) through Lrs. V. Hanumanmal G. Biyani (D)
Thr. Lrs. 2017 (1) Supreme 140 : (2017) 2 SCC 622

Rent and Eviction — Bonafide reasonable requirement of landlord —
There is a difference between desire and requirement.

The principle of law enacted with the expansion is to the effect
that the law will lean in favour of the person to whom the greater
inconvenience and hardship is caused and would grant the relief to the
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landlord only when his hardships are likely to exceed the hardships
which may be caused to the tenant. Thus, the question of comparative
advantage and disadvantage has an important bearing on the question of
granting or refusing the relief. The question of balance of convenience
or principle of comparative advantage and disadvantage will come up
only when the court is satisfied that the premises are reasonably required
by the landlord or any person for whose behalf the house or shop is held.
But before this is to be decided, the court has to find and determine
two things i.e. 1) reasonable requirements of the landlord or the person for
whose benefit the house or shop is held; Il) comparative advantage
and disadvantage of the landlord or any person and the tenant and these
two ingredients must coexist. So what is to be seen while comparing these
two aspects, we have to consider the reasonable requirement of the
landlord or ejectment of his tenant. The question of requirement always
differs from case to case depending on the facts of its own.
Mehmooda Gulshan V. Javaod Hussain Mungloo, 2017 (2) Supreme
426

Representation of People Act

S. 123(3) — Constitutional validity — Right to stand as a candidate and
contest an election is a special right created by statute — Can only be
exercised on the conditions laid down by the statute.

Although it was submitted that a broad interpretation given to sub-
section (3) of Section 123 of the Act might make it unconstitutional, no
serious submission was made in this regard. A similar submission regarding
the constitutional validity of Section 123(5) of the Act was dealt with rather
dismissively by the Constitution Bench in Jamuna Prasad Mukhariya v.



Lachhi Ram (1955) 1 SCR 608 when the sweep of the corrupt practice on
the ground of religion was rather broad. It was held:
ABoth these provisions, namel y se
challenged as ultra vires Article 19(1) (a) of the Constitution. It was
contended that Article 245(1) prohibits the making of laws which violate
the Constitution and that the impugned sectionsi nt er f er e wi t h a
fundamental right to freedom of speech. There is nothing in this contention.
These laws do not stop a man from speaking. They merely prescribe
conditions which must be observed if he wants to enter
Parliament. The right to stand as a candidate and contest an election is not
a common law right. It is a special right created by statute and can only be
exercised on the conditions laid down by the statute. The Fundamental
Rights Chapter has no bearing on a right like this created by statute. The
appellants have no fundamental right to be elected members of Parliament.
If they want that they must observe the rules. If they prefer to exercise their
right of free speech outside these rules, the impugned sections do not stop
them. We hold that these sectionsa r e i n t Abkiranv Singhevs@D.
Commachen (Dead) by LRs 2017 (2) Supreme 449

Review

Reference made to three Judge Bench because of difference of opinion
between the two Judges — Three Judge Bench deciding the matter after
taking into consideration all relevant aspects — Review not warranted.

It may first be clarified that the reference before Three Judge Bench
on account of difference of opinion on question of sentence was not
limited to selection of one out of the two conflicting opinions but to
determine the quantum of sentence in view of difference of opinion as the



reference order quoted hereinabove clearly shows [(2014) 6 SCC 173pg
332, para 270.4,] It may further be noted that it is not factually correct
to assume that there was no difference of opinion for imposing at least one
year sentence. In para 269 (of SCC supra), Misra, J. observed --
AThus, t Ibearing MNop597e588] &f 2010 preferred by the
appellants/respondents Sushil Ansal and Gopal Ansal are dismissed
except that the sentence imposed on Appellantl Sushil Ansal is reduced
to the period already undergone considering his advanced age . 0

| n

pa

26 3, it was observed t hat é fHence

awarded in Criminal Appeal No. 597 of 2010 to Sushil Ansal is fit to be
upheld, the sentence already undergone by him may be treated as
sufficient in the said appeal as he has already served a major part of the
sentence and in spite of dismissal of his appeal, he would at the most

serve thebal ance three monthsd® sentence

In the order of Three Judge Bench reference to the above
observations have been made in the part of order already quoted above.
Association of Victims of Uphaar Tragedy V. Sushil Ansal, 2017 (2)
Supreme 271

Right to Fair Compensation and Transparency in Land Acquisition,
Rehabilitation and Resettlement Act

Sec. 24—Land acquisition proceedings—Lapse of—Consideration of

Section 24 of the 2013 Act envisages mainly two situations; (i)
where the land acquisition proceedings had already been initiated under the
1894 Act but no award was passed till the date the new Act came into force,
(if) where the Award has been passed but neither the owner has been
dispossessed nor has he been paid the compensation. Under the first, where

f



the award had not been passed, the acquisition proceedings could continue;
but the compensation will have to be determined under the scheme of 2013
Act. Under the second category, there is a statutory lapse of the
proceedings. There is also an incidental third situation, where award under
the 1894 Act had already been passed prior to coming into force of the
2013 Act, but payment is yet to be made and possession is yet to be taken.
In that case, the further proceedings after the award could continue under
the old Act of 1894; but if either payment or possession has not taken effect
in five years prior to the 2013 Act, then proceedings will lapse.

In the present case, no award has been passed and the land value has
not been given to the owner and since the award has not been passed, there
arises no question of lapse. The land acquisition proceedings would
continue but with the rider that the award will have to be passed and
compensation determined under the provisions of 2013 Act. Aligarh Devt.
Auth. Vs. Megh Singh, 2017 (1) ALJ 493 (SC)

Sec. 24(2)—Acquisition of land by Development Authority—Issue
already covered by earlier judgment—Appeal liable to be dismissed

In the peculiar facts and circumstances of this case, the appellant is
given a period of one year to exercise its liberty granted under Section
24(2) of the Right to Fair Compensation and Transparency in Land
Acquisition, Rehabilitation and Resettlement Act, 2013 for initiation of the
acquisition proceedings afresh.

Court make it clear that in case no fresh acquisition proceedings are
initiated within the said period of one year from today by issuing a
Notification under Section 11 of the Act, the appellant, if in possession,



shall return the physical possession of the land to the owner. Delhi
Development Authority V. Ran Singh, AIR 2017 SC 928

Service Law
Promotion — ACR — Importance of

These appeals raise a narrow question for consideration, namely,
whether the Annual Confidential Report (ACR) of an officer forms a part of
his O6service recordd and whether it
promotion merely on the ground that it was written after some delay.

The fact that the ACR of Sivanandi was written and reviewed
by his superior authorities after a considerable delay obviously cannot put
him to any disadvantage. The writing and review of his ACR was beyond
his control and we do not see any rational basis on which Sivanandi could
be disadvantaged merely because his superior officers were lax in the
discharge of their responsibilities.

Under these circumstances, we are of the view that the High
Court while upholding the view expressed by the Tribunal was in
error in concluding that the Review Select Committee could not consider
the ACR of Sivanandi for the period 01.04.1993 to 15.07.1993 and to
this extent the decision of the High Court is set aside. P. Sivanandi V.
Rajeev Kumar 2017(2) Supreme 118

Regularization —Continuance in service for long period on part time or
temporary basis confers no right to seek regularization in service

Respondent was appointed as a part-time Masalchi through
Employment Exchange on 1.4.1989 and continued to work there and as



part-time Masalchi attended the menial work in appellant- department.
Respondent completed ten years of service as part-time Masalchi on
31.3.1999 in G.O. Ms. No. 22 Personnel and Administrative Reforms
Department, dated 28.2.2006, State Government Directed that services of
the full-time daily wages employees working in all Government
Departments, who have rendered ten years of service as on 1.1.2006 be
regularized by appointing them in the time scale pay of the post concerned.
In furtherance of this Government Order, G.O. (D) No. 659 was issued
whereby the Government directed to fill vacancies in various categories.
Writ petition filed by respondent for regularization of his service on
completion of ten years of service and to appoint him as Watchman in the
regular time scale. Single Judge directed Inspector General or Registration
to extend the benefits of G.O. Ms. No. 22, dated 26.2.2006 and grant
regularization to the respondent i on appeal, High Court affirmed the order
of the ASingle Judge. Di strict
others as full-time employees in the post of Watchman by regularizing
them. Respondent was engaged to fetch water, to sweep and other
connected menial works for one or two hours in a day as part-time
Masalchi.

Part-time or casual employment is meant to serve the exigencies of
administration. It is a settled principle of law that continuance in service for
long period on part-time or temporary basis confers no right to seek
regularization in service. The person who is engaged on temporary or
casual basis is well aware of the nature of his employment and he
consciously accepted the same at the time of seeking employment.
Generally, while directing that temporary or part-time appointment be
regularized or made permanent, the courts are swayed by the long period of
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service rendered by the employees. However, this may not be always a
correct approach to adopt especially when the scheme of regularization is
missing from the rule book and regularization casts huge financial
implication on public exchequer. Secretary to Govt. Commercial Taxes
and Registration Department, Secretariat V. Singamuthu, 2017 (3)
SCALE 365

Departmental proceeding — Removal from service — Validity of

There is no quarrel with the proposition that in cases where the High
Court finds the enquiry to be deficient either procedurally or otherwise
the proper course always is to remand the matter back to the concerned
authority to redo the same afresh. That course could have been followed
even in the present case. The matter could be remanded back to the
Disciplinary Authority or to the Enquiry Officer for a proper enquiry and a
fresh report and order. But that course may not have been the only course
open in a given situation. There may be situations where because of a long
time lag or such other supervening circumstances the writ court considers
it unfair, harsh or otherwise unnecessary to direct a fresh enquiry or
fresh order by the competent authority. That is precisely what the High
Court has done in the case at hand. The High Court has taken note of the
fact that the respondent had been placed under suspension in the year 2004
and dismissed in the year 2005. The dismissal order was challenged in the
High Court in the year 2006 but the writ petition remained pending in the
High Court for nearly seven years till 2013. During the intervening period
the respondent superannuated on 30th November, 2011. Not only that he
had suffered a heart attack and a stroke that has rendered him
physically disabled and confined to bed. The respondent may by now
have turned 65 years of age. Any remand either to the Enquiry Officer for



a fresh enquiry or to the Disciplinary Authority for a fresh order or even to
the Appellate Authority would thus be very harsh and would practically
deny to the respondent any relief whatsoever. Superadded to all this is the
fact that the High Court has found, that there was no allegation nor any
evidence to show the extent of loss, if any, suffered by the bank on
account of the alleged misconduct of the respondent. The discretion
vested in the High Court in not remanding the matter back was, therefore,
properly exercised. Allahabad Bank V. Krishna Narayan Tewari 2017
(1) Supreme 293

Removal —Scope of powers of High Court to interfere with disciplinary
enquiry - Determination of - Enquiry vitiated on account of violation of
principles of natural justice- High Court was justified in interfering
with the orders of punishment

It is true that a writ court is very slow in interfering with the findings
of facts recorded by a Departmental Authority on the basis of evidence
available on record. But it is equally true that in a case where the
Disciplinary Authority records a finding that is unsupported by any
evidence whatsoever or a finding which no reasonable person could have
arrived at, the writ court would be justified if not duty bound to examine
the matter and grant relief in appropriate cases. The writ court will certainly
interfere with disciplinary enquiry or the resultant orders passed by the
competent authority on that basis if the enquiry itself was vitiated on
account of violation of principles of natural justice, as is alleged to be the
position in the present case. Non-application of mind by the Enquiry
Officer or the Disciplinary Authority, non-recording of reasons in support
of the conclusion arrived at by them are also grounds on which the writ
courts are justified in interfering with the orders of punishment. The High



Court has, in the case at hand, found all these infirmities in the order passed
by the Disciplinary Authority and the Appellate Authority. The

respondentdés case that the enquiry

reasonable opportunity for leading evidence in defense has not been
effectively rebutted by the appellant. More importantly the Disciplinary
Authority does not appear to have properly appreciated the evidence nor
recorded reasons in support of his conclusion. To add insult to injury the
Appellate Authority instead of recording its own reasons and independently
appreciating the material on record, simply reproduced the findings of the
Disciplinary Authority. All told the Enquiry Officer, the Disciplinary
Authority and the Appellate Authority have faltered in the discharge of
their duties resulting in miscarriage of justice. The High Court was in that
view right in interfering with the orders passed by the Disciplinary
Authority and the Appellate Authority. Allahabad Bank V. Krishna
Narayan Tewari, 2017 (1) SCALE 89

Equality of employment — Arts. 14 and 16 applicable to employment
under the State as well as its instrumentalities- Article 309 not
applicable to employment under instrumentalities but some of the
principles underlying the provisions of Part XIV still govern the such
employment.

Employment under the various instrumentalities of State, either
statutory or non-statutory, is also subject to the discipline of Article 14 of
which Article 16 is only a facet. This Court in innumerable cases held that
though Part XIV of the Constitution (wherein Article 309 etc. occur) is not
applicable to such employment, some of the principles underlying the
provisions of Part XIV still govern the employment under the
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instrumentalities of the State. Secretary Mahatama Gandhi Mission V.
Bhartiya Kamgar Sena 2017 (1) Supreme 363

Specific Relief Act

Sec. 16(c)-Suit for specific performance of an agreement to sell-Suit
decreed-Plaintiff did not seek a declaration that termination of the
agreement is bad in law, hence the suit not maintainable-Plea of-Held-
The plea regarding the maintainability of suit is required to be raised
in the first instance in the pleading (W.S.) then only such plea can be
adjudicated-Defendant despite accepting the substantial money (more
than 50%) towards sale consideration from the plaintiff, avoided
executing the sale deed on one pretext or other false pretext-Trail
Court justified in exercising its discretion in favour of plaintiff-
Decretal of suit proper.

Third, it is a well-settled principle of law that the plea regarding the
maintainability of suit is required to be raised in the first instance in the
pleading (written statement) then only such plea can be adjudicated by the
Trial Court on its merits as a preliminary issue under Order 14 Rule 2 of the
CPC. Once a finding is rendered on the plea, the same can then be
examined by the first or/and second appellate Court.

First, the plaintiff had pleaded the necessary requirements of
Section16 (c) of the Specific Relief Act, 1963 read with the requirement of
Forms 47, 48 and Article 54 of the Limitation Act the plaint; Second, the
defendant did not dispute the execution of agreement with the plaintiff and,
in fact, entered in correspondence with the plaintiff for incorporation of
some clauses therein; Third, the plaintiff proved her readiness and
willingness to perform her part of agreement and also proved her financial
capacity to purchase the suit property by adducing adequate evidence;



Fourth, the plaintiff had paid more than Rs.2 lacs to the defendant prior to
execution of sale deed in terms of agreement dated 05.03.1989 and was,
therefore, required to pay balance sum of Rs.1,47,200/- to the defendant;
Fifth, on admitted facts, therefore, the plaintiff had paid more than 50% of
the sale consideration to the defendant before the due date of execution of
sale deed; Sixth, the plaintiff had also proved that she had the requisite
financial capacity to pay the balance sale consideration to the defendant
inasmuch as she had arranged the funds by obtaining loan from the LIC;
Seventh, the plaintiff filed the suit immediately on expiry of the period
within 10 days to show her readiness and willingness to purchase the
property; and Eighth, once it was held that the defendant committed breach
in avoiding to execute the agreement, whereas the plaintiff performed her
part of agreement and was ready and willing to perform her part, the Trial
Court was justified in exercising its discretion in favour of the plaintiff by
passing a decree for specific performance of agreement against the
defendant.

In our view, both the Courts below rightly rejected this submission.
There is no evidence to sustain the submission. On the other hand, we find
that it is the defendant, who despite accepting the substantial money (more
than 50%) towards sale consideration from the plaintiff, avoided executing
the sale deed on one or other false pretext.

In our considered view, the two Courts below, therefore, rightly
rendered the aforementioned findings in favour of the plaintiff and we find
no difficulty in concurring with the findings, which in our view do not call
for any interference by this Court. A. Kanthamani (Mrs.) V. Mrs.
Nasreen Ahmed, 2017 (1) ARC 760 S.C.



Sec. 28 (1) -CPC - Order XX Rule 12 A- Decree of specific
performance of a contract- Failure of the decree-holder to make the
requisite deposit within the specified time — Effect of ~Whether failure
of the decree-holder in a suit for specific performance to make the
requisite deposit within the specified time, will permit the decree-
holder to execute the decree in absence of extension of time- Held, No

Reference to Order XX Rule 12 A CPC shows that in every decree
of specific performance of a contract, the Court has to specify the period
within which the payment has to be made. In the present case, the said
period was two months from the date of the decree.

In absence of the said time being extended, the decree- holder could
execute the decree only by making the payment of the decretal amount to
the judgment-debtor of making the deposit in the court in term of the said
decree. In the present case, neither the said the deposit was made within the
stipulated time no extension of time was sought or granted and also no
explanation has been furnished for the delay in the making of the deposit.
No doubt, as contended by the leaned counsel for the decree-holder, relying
on judgment of this Court in Ramankutty Guptan v. Avara- (1994) 2 SCC
642, in an appropriate case the Court which passed the decree could extend
the time as envisaged in the Specific Relief, 1963. In the present case no
such steps have been taken by the decree- holders.

In above circumstances, the contention, advanced on behalf of the
decree-holders, respondents herein, that unless the judgment-debtor seeks
rescission of the contract in terms of Section 28 of the Specific Relief Act,
the decree remains executable in spite of expiry of period for deposit, with



the only obligation on the part of the decree-holders to pay interest, cannot
be accepted

There is no doubt that the above provision permits the judgment-
debtor to seek rescission of a contract and also permits extension of time by
the Court but merely because rescission of contract is not sought by the
judgment-debtor, does not automatically result in extension. Prem Jeevan
V. K.S. Venkata Raman and Anr., 2017 (1) SCALE 666

Sec.34, proviso — Suit for declaration of title without any further
consequential relief for possession or injunction — Barred under
Section 34, Proviso.

Learned counsel for the appellants submitted that the suit had been
filed by the first respondent-Plaintiff for declaration of title to the suit
properties which belonged to Tarawati Devi without any further
consequential relief for possession or injunction and the suit was barred in
view of the proviso to Section 34 of the Specific Relief Act, 1963. Proviso
to Section 34 of the Specific Relief Act, 1963 is as under:-

AProvided t hat no court
the plaintiff, being able to seek further relief than a mere declaration of
titl e, o mi Ualgeshwao Pratanl Sisgl V.0S. P. Srivastava
(D)through LRs. 2017 (1) Supreme 712

Ss. 34 and 2 — Suit for declaration and mandatory injunction —
Plaintiff, who was not in possession, had claimed only declaratory relief
along with mandatory injunction - Suit filed by plaintiff for a mere
declaration without relief of recovery of possession was clearly not
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maintainable being hit b y Section 42 and trial court rightly dismissed
suit — Effect of

The plaintiff, who was not in possession, had in the suit claimed
only declaratory relief along with mandatory injunction. Plaintiff being
out of possession, the relief of recovery of possession was a further
relief which ought to have been claimed by the plaintiff. The suit filed by
the plaintiff for a mere declaration without relief of recovery of
possession was clearly not maintainable and the trial court has rightly
dismissed the suit. The High Court neither adverted to the above finding of
the trial court nor has set aside the above reasoning given by the trial
court for holding the suit as not maintainable. The High Court in exercise
of its jurisdiction under Section 100 C.P.C. could not have reversed the
decree of the courts below without holding that the above reasoning given
by the courts below was legally unsustainable. We, thus, are of the view
that the High Court committed error in decreeing the suit.

The decree of the High Court is also contradictory. The High
Court has affirmed the findings that Defendant No. 1 is the owner of the
Survey No. 188/1 and 188/3, whereas, by decreeing the suit for
declaration and mandatory injunction the name of Defendant No. 1 is to
be removed and replaced by plaintiff which is clearly erroneous and
unsustainable.

In the present case, the plaintiff having been found not to be in
possession and having only sought for declaratory reliefs, the suit was
clearly not maintainable and has rightly been dismissed by the trial court.

In view of the above, judgment of the High Court cannot be
sustained. The High Court committed an error in reversing the judgments



of the trial court and the First Appellate Court. Swamy Koil Trust
Virudhunagar V. Chandran, 2017 (2) Supreme 281

Ss. 34 and 37 - Suit for declaration and mandatory injunction-For area
2 ares 73 cents as part of survey No. 188 and mandatory injunction
directing name of plaintiff to be recorded in the suit property-Suit
dismissed holding the suit hit by non-joinder of necessary party, etc-
High Court allowed Second Appeal of plaintiff-Justification of- Trial
Court and First Appellate Court rightly come to conclusion plaintiff
failed to correctly describe the suit property and it cannot be accepted
that deed claimed by him referred to the suit property-High Court
could not have under Section 100 CPC have reversed the decree of the
Courts below without holding the reasoning given by Courts below
legally unsustainable-High Court committed error in decreeing the suit
hence set aside.

Sec. 38—Civil P.C. (5 of 1908), O. 39, Rr. 1, 2—Suit for permanent
injunction simpliciter—Tenability, in absence of relief of declaration of
title and possession

Plaintiffs claiming to be owner of suit property in possession.
Claiming permanent injunction against interference with suit property by
defendants and for mandatory injunction for demolition of illegal
construction made by defendants, plaintiff proving his ownership and has
nowhere in his pleading admitted joint ownership and joint possession with
defendants. Sporadic act of trespass by defendants to pull-down existing
structure and put-up new structure cannot constitute possession of
defendants. Suit filed for permanent injunction cannot be said to be not
tenable for want of claiming relief of declaration of title and possession.



Vishram alias Prasad Govekar V. Sudesh Govekar (D) By Lrs., AIR
2017 SC 583

Terrorist and Disruptive Activities (Prevention) Act, 1987

Sec. 20A - Provision mandatory — Prior approval of District
Superintendent of Police not taken before registering FIR — Appellant
suffering incarceration for more than 12 years — No likelihood of the
completion of trial in the near future — Appellant held entitled to bail.

After considering the submissions of both sides, we are of the
opinion that the Appellant is entitled to be released on bail for the
following reasons:

A. The prior approval required under Section 20A (1) of the TADA
Act was not taken from the District Superintendent of Police
before the FIR was recorded.

B. Admittedly, the Appellant had been suffering incarceration for more
than 12 years.

C. Only 25 out of 192 witnesses have been examined so far.

D. There is no likelihood of the completion of trial in the near future.

E. Though there is a confessional statement of the Appellant recorded
under Section 15 of the TADA, the same cannot be looked into by us
in view of the violation of Section 20A (1) of the TADA Act.

This Court has consistently recognized the right of the accused for a
speedy trial. Delay in criminal trial has been held to be in violation of the
right guaranteed to an accused under Article 21 of the Constitution of
India. (See: Supreme Court Legal Aid Committee v. Union of India,
(1994) 6 SCC 731; Shaheen Welfare Assn. v. Union of India, (1996) 2



SCC 616) Accused, even in cases under TADA, have been released on bail
on the ground that they have been in jail for a long period of time and
there was no likelihood of the completion of the trial at the earliest. (See:
Paramjit Singh v. State (NCT of Delhi), (1999) 9 SCC 252 and Babba
v. State of Maharashtra, (2005) 11 SCC 569).Umarmia Alias Mamumia
V. State of Gujarat 2017 (2) Supreme 107

Transfer of Property Act

S. 52 —Partition suit- Doctrine of lis pendens- Applicaility

The provisions of section 52 prevent multiplicity of the proceedings.
It was not at all necessary to file a suit for cancellation of the sale deed as
the vendor had no authority to sell land of other co-sharers. He had right to
alienate his own share only which he had in the property to the extent of
14/104th. As such the right, title and interest of Bala Mallaiah were subject
to the pending suit for partition in which a preliminary decree was passed in
the year 1970 which had attained finality in which vendor of Bala Mallaiah,
defendant No.1 was found to be having share only to the extent of
14/104th. The preliminary decree was not based upon fraud or collusion.
The sale deed was not under the authority of the court and the pendency of
the suit under section 52 commenced from the date of presentation of the
plaint and continued until the suit or proceedings were disposed of by a
final decree, and on a complete satisfaction of the discharge of such decree,
an order had been obtained. The lis pendens operates during execution also.
Bala Mallaiah, his L.Rs. and purchasers from them are bound by the
decision of the case. They cannot circumvent the jurisdiction of the court
and wriggle out of the decree. The transfer remained valid subject to the
result of the suit and pendente lite purchaser is subject to the legal rights
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and obligations of his vendor as decided by the court. T. Ravi V. B.
Chinna Narasimha, 2017(3) SCALE 740

U.P. General Clauses Act

Sec. 24 — The notification under Act, 1947 continued in spite of its
repeal and enactment of the 1972 Act — Legislature also did not intend
to provide unrestricted right to evict the tenants.

When provisions of repealed Act are not inconsistent with the
provisions of the reenacted Act, provisions of the old would have effect.
Harkesh Chand V. Krishan Gopal Mehta, 2017 (2) Supreme 434

U.P. Urban Buildings (Requlation of Letting, Rent and Eviction) Act

Sec. 3(a) r/w Section 15, Hindu Succession act — Appellant being
brother of the daughter in law of original tenant cannot fall under
category of ‘heir’ of Lalita’s father in law or her husband under
Section 3(A) — He cannot also be considered member of Lalita’ family
u/s 3(g).

In the present case, the suit property was taken on rent by the
father-in-law of deceased tenant-Lalita that is Hem Ram Sharma and
after his death, his son Baldev (husband of Lalita) became tenant of the
suit property. Upon his death, Lalita became the tenant of the suit
property. Upon death of Lalita, in terms of Section 15(2)(b) of the Hindu
Succession Act, in the absence of any son or daughter of deceased Lalita,
the tenancy would devolve upon the heirs of her husband. Since the
appell ant does not f all/l under

t
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tenancy of the suit property will not devolve on him nor can he be called
as an Oheirdéd under Section 3

In the present case, the appellant claims that he has been carrying
on business in the property along with his deceased sister Lalita and had
been ordinarily living  with her because of the medical business they
were running. The appellant being the brother of deceased-Lalita had no
reason to normally reside with his married sister. Be it noted, in her
written statement filed in the release application, Lalita has not averred
that her brother-appellant Durga Prasad was living with her and that he
was taking care of her. As rightly held by the Courts below, Durga Prasad

i's neither a O6heirdéd within the meani

definition of o6familyd as per Sectio
As pointed out by the High Court, the present appellant may

have been 0rightl yo or o6wrongl yo

Merely because the appellant has been substituted in the place of tenant-

Lalita, the appell ant cannot become

tenant Lalita. Durga Prasad V. Narayan Ramchandanni (D) through
LRs. 2017(2) Supreme 233

Sec. 21(1) — Determination — personal need and comparative hardship

In this case, first appellate court as well as the High Court observed
that during the pendency of the appeal, the appellant got married, her
husband a member of Indian revenue Service (IRS) posted at Delhi,
Mumbai and other places and this subsequent event has extinguished the
personal requirement of the appellant. In the impugned judgment, the High
Court referred to number of judgments Hasmat Rai and another v.



Raghunath Prasad (1981) 3 SCC 103; Ramesh Kumar v. Kesho Ram,
(1992) Suppl. 623 and other judgments.

Ordinarily, rights of the parties stand crystallized on the date of
institution of the suit. However, the Court has power to take note of the
subsequent events came up for consideration in a number of decisions.

Though the court has the power to take note of the subsequent
events, court has to consider the effect of subsequent development on the
bona fide need of the landlord. For the purpose of coming to the
conclusion on bona fide need of the landlord, comparative hardship to
the parties will have to be taken into consideration. As discussed above,
In the present case, the appellant got married during the pendency of the
appeal and settled with her husband; still her requirement to
accommodate her parents and grandparents continued. Appellant has
established her bona fide requirement for accommodating her parents and
grandparents in the suit premises merely because the appellant got
married amidst the proceedings does not extinguish her claim for the
relief of possession of the suit premises. In our view, the subsequent
event, namely, marriage of appellant does not extinguish her
requirement considering the comparative hardship, it is to be pointed out
that the respondents have another business of sweet shop and thus, is not
going to suffer if ordered to vacate the suit premises as they can shift the
place of business to some other place without suffering any loss of
occupation, whereas the parents of the appellant would be subjected to
hardship as she has no other premises to accommodate her grandparents as
well as her parents. While taking note of the subsequent events, the High
Court has not considered the comparative hardship to the appellant and



erred in declining the relief to the appellant. Nidhi (D) through LRs. V.
Ram Kripal Sharma, 2017 (2) Supreme 227

Sec. 21(1)(a) — Bonafide need — High Court decreeing eviction
appreciating bonafide need of appellant, a retired army officer —
However granted two years time to respondent to vacate even after 20
years of litigation — Validity of.

The appellant i plaintiff is the owner / landlord of the suit premises,
which is situated at Almora (Uttaranchal). The suit premises (shop) was let
out to the respondent on a monthly rent of Rs. 800/-, who carries on his
business in the suit shop.

The appellant filed eviction suit against the respondent on the
ground of bonafide need for starting a business for his son who is
physically disabled.

The prescribed aut hor iidign petdtiencr eed
and accordingly directed the respondent to vacate the suit shop within 2
months.

Respondent s appeal was all owed by

The High Court all owed the appel
restoring the order of the prescribed aut hor ity and orderin
eviction from the suit shop, grant e
vacate the suit shop.

This Court has stated that the High Court, in our view, should have
appreciated the fact that the present litigation was the outcome of the
second round of litigation after conclusion of the first round which began



in 1986 and reached up to this Court and in this process this litigation
consumed 20 years. In these circumstances the hardship is suffered more
by the appellant as compared to the respondent.

The Act in question is a legislation which provides for regulation
and control of letting and rent of the accommodation. It regulates and
control eviction of tenants from accommodations and for other matters
connected therewith as incidental thereto. It further provides for
expeditious trial of eviction cases on ground of bona fide requirement of
certain categories of landlords. The State legislature, in its wisdom
further considered appropriate to give more benefit to the landlords who
are serving or retired Indian soldier or their widows and accordingly
amended Section 21 by Act N0.17/1985. This amendment inter alia
provides a statutory deeming presumption of the need set up by such
landlord to be sufficient if he seeks the eviction for his personal
requirement or for the benefit of any member of his family. The object
behind this amendment is to relieve such landlord from the hardship so
that he is able to get the building/accommodation vacated early for his
personal use. In this case, we find that this benefit was denied to the
appellant due to long pendency of the case. Ramesh Chandra Bhandari
v. Ram Singh Salal, 2017 (1) Supreme 87

Words and Phrases

Manufacture — Meaning of



| t iI's wel | settled in | aw that

change is not manufacture, such change is normally a result of treatment,
labour and manipulation. In this regard, we think it appropriate to
reproduce a passage from Union of India v.Delhi Cloth & General Mills
Co. Ltd., AIR 1963 SC 79Wherein the Constitution Bench quoted with

approval from an American judgment in Anheuseii Busch Brewing Assn.

v. United States, 207 US 556 (1908)ich is to the following effect:

~

A 60 Manuf lees & chande, but nevery change is not
manufacture and yet every change of an article is the result of treatment,
labour and manipulation. But something more is necessary and there must
be transformation; a new and different article must emerge having a
d stinctive n a me , Comumnisaonen €énwal EXxase,
Bangalore V. M/s. United Spirits Ltd., 2017 (1) Supreme 391

0
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PART -2 (HIGH COURT)

Benami Transactions (Prohibition) Act

Ss. 3 and 4- Benami transactions- Recovery of benami property-
permissibility of
One this case, plaintiff purchased property form his own personal

money but i n name of his brother pr
brother by registered sale deed court held that purchase of property made
by plaintiff would be benami transac

claim over property not made as member of Hindu Undivided family or

purchase for benefit of any coparcener or as purchase for benefit of any
coparcener or as trustee. Hence pl a
benami property barred by S. 4. Siyaram Saxena V. Bishambhar Dayal

Saxena and others. 2017 (1) ALJ 50

Civil Procedure Code

Section 9-Suit for declaration of decree void-Dismissal of-The decree
passed after a full-fledged trial and decree upheld not only by High
Court but also by Apex Court-No allegation of a fraud having been
played by plaintiff while obtaining the decree taken through
subsequent suit-When there is an allegation of fraud by non-disclosure
of necessary and relevant facts or concealment of material facts, it
must be inquired into-It is only after evidence is led coupled with intent
to deceive that a conclusion of fraud could be arrived at —A mere
concealment or non-disclosure without intent to deceive or a bald
allegation of fraud without proof and intent to deceive would not
render a decree obtained by a party as fraudulent-Dismissal proper.



Court agree that when there is an allegation of fraud by non-
disclosure of necessary and relevant facts or concealment of material facts,
it must be inquired into. It is only after evidence is led coupled with intent
to deceive that a conclusion of fraud could be arrived at. A mere
concealment or non-disclosure without intent to deceive or a bald allegation
of fraud without proof and intent to deceive would not render a decree case
where relevant facts are not disclosed, the decree obtained would be
fraudulent, is stretching the principle to a vanishing point. Harjas Rai
Makhija (D) Thr. LRs. V. Pushparani Jain and another, (2017(1) ARC
208.

Sec. 24- Transfer application-For transfer of Divorce case from Family
Court, Ghaziabad to Lucknow by wife- Balancing the convenience and
convenience of the parties and keeping in mind that the suit is in the
final stages of decision coupled with the fact that the petitioner had
been participating in the proceeding at Ghaziabad for the last 14 years,
the Court is unable to accept the request for transfer of the suit on any
ground at this stage-Transfer rejected.

Sec. 24- Transfer application-From Ghaziabad to Lucknow-
Maintainability of Before Allahabad High Court-Where the cause of
action in part arises in the specified Oudh area and part outside of it,
the litigant may choose either in the Lucknow Bench or Allahabad-If
the petitioner wife has chosen to file the transfer application at
Allahabad, the respondent herein cannot object to it-Transfer
application maintainable.



In view of the overall facts and circumstances of the case balancing
the convenience and inconvenience of the parties and keeping in mind that
the suit is in the final stages of decision coupled with the fact that the
petitioner had been participating in the proceedings at Ghaziabad for the
last 14 years, the court is unable to accept the request for transfer of the suit
on any ground at this stage.

It is only where the cause of action arises wholly within Oudh areas
that the Lucknow bench will have exclusive territorial jurisdiction. The
cause of action in the present case not arise wholly in Oudh area. Therefore,
Lucknow will not have exclusive jurisdiction.

Now where the cause of action in part arises in the specified Oudh
area and part outside of it, the litigant may choose either the Lucknow
bench or Allahabad. Thus, if the petitioner wife has chosen to file the
transfer application at Allahabad, the respondent herein can not object to it.
Hema Rastogi V. Vishal Rastogi, 2017(1) ARC 88.

Sec. 114-Review-Maintainability of-After dismissal of SLP before
Hon’ble Apex Court-SLP dismissed by Apex Court without recording
any reasons-There is no bar of the review application-Review
maintainable.

In view of the aforesaid law laid down by the Apex Court since
special leave petition filed by the review-applicant/Appellant, herein,
against the judgment was dismissed by the Apex Court without assigning
any reason only by saying fAHear
speci al | eave petition is dismi

d | ea
ssedo



and thus, preliminary objection raised by the learned counsel for the
respondents is over ruled.

In effect, the entire efforts of the review-applicant seems to be, after
dismissal of the special leave petition by the Apex Court, to get rehearing in
the matter in the light of the same set of evidence and same pleading which
Is impermissible. It is not permissible even for an erroneous decision to be
reheard and corrected as the review has a limited purpose and has to
confined itself to the ambit and scope of Order 47 Rule "1 CPC and it
cannot be allowed to be an appeal in disguise.

In view of the aforesaid facts and discussions, we are of the
considered opinion that review application filed by appellant is not liable to
be entertained and merits dismissal and accordingly stands dismissed.
Kumud Bhargava (Mrs.) V. Sudhir Bhargava and Others, 2017(1)
ARC 386.

Sec. 115- Framing of issue- Decided in negative relating to valuation of
suit by Civil Judge- Civil Judge having unlimited pecuniary
jurisdiction —Hence, it was immaterial as to whether suit was under-
valued or not as said court irrespective of its valuation- - Hence,
alleged under -valuation of suit was not to prejudice revisionist —
Payment of court fees was always matter between State on one hand
and plaintiff on other- Defendants having no legal right to challenge
insufficiency of court fee.

From perusal of record, it is found that in original suit no. 1725/2011
(Sukhdev Singh Vs. Smt. Santosh Kumar and others), the trial court had
framed seven issues on 17.9.2012, in which issue no. 4 was as to whether
the suit is under-valued and the court fees paid is insufficient. Thereafter
same day the trial court had decided this issue no. 4 in negative. This



portion of order, by which issue no. 4 relating to valuation was decided in
negative, has been challenged through present revision.

It is settled legal position that the payment of court fees is always a matter
between the State on one hand and the plaintiff on other; and the defendants
have no legal right to challenge the insufficiency of the court fees. Court
has always right to look into the matter of sufficiency of court fee, for
protecting the right of State, but the defendant has no right to interfere in
such matter.

In view of above the revisionist has no right or locus standii to
agitate this matter by revision or by any way. His revision is liable to be
dismissed with costs. Smt. Santosh Kumari V. Sukh Dev Singh, 2017 (1)
AWC 834

O. 1, R. 10-Impleadment application- On behalf of transferee of the
property in suit seeking impleadment as a plaintiff-Impleadment
allowed-A transferor pendent lite may not even defend the title
properly as he has no surviving interest in the same or may collude
with other side-To avoid such situations, the transferee pendentelite
can be added as party-Impleadment proper.

The aforesaid contention of the learned counsel for the petitioner
cannot be accepted, inasmuch as, whether the plaintiff had any title or the
sale deed in his favour was void or not is a matter which can be adjudicated
by the court below on the weight of evidence led during the course of trial.
In so far as the submission that t he sale in favour of intervener plaintiffs
being lis pendens therefore void is concerned, suffice to say that the said
submission is not acceptable, particularly, in absence of any interim order
restraining transfer of the suit property. In the case Thomson Press(India)
Ltd. Vs. Nanak Builders and Investors (P) Ltd. 2013(2) ARC 121: (2013) 5



SCC 397, the Apex Court by relying upon earlier judgment in Vinod Seth
Vs. Devinder Bajaj (2010) 8 SCC1: 2010 (2) ARC 683 held that Section 52
of the Transfer of Property Act does not render transfers effected during the
pendency of the suit void but only render such transfer subservient to the
rights as may be eventually determined by the Court. In Thomson Press
case (supra) after considering various judgments, the Apex Court held that
a transferee lis pendens can be allowed to be impleaded as a party in the
exercise of power under Order 22, Rule 10 CPC even though the
application may have been moved under Order 1 Rule 10 of the Code.
While holding so, by relaying on observations made by the Apex Court in a
previous decision in Amit Kumar shaw Vs. Farida Khatoon (2005) 11 SCC
403: 2005(2) ARC 174. The Apex Court observed that a transferor pendent
lite may not even defend the title properly as he has no surviving interest in
the same or may collude with the other side. Therefore, to avoid such
situations, the transferee pendent lite can be added as a party. Vishesh
Tyagi(Smt.) V. Smt. Rajni Tyagi, 2017(1)ARC 393.

O. VI, R. 17- Amendment- In election petition- Inclusion or omission of
names in electoral roll- Not immuned from challenge at subsequent
stage after publication of final roll- One, process of election had begun,
entries in electoral roll could not be challenged in election petition.

Having considered the statutory provisions and statement of law, I
am of the opinion, that inclusion or omission of a name in the electoral roll
is immune from challenge at the subsequent stage after publication of final
roll. Once the process of election has begun, the entries in electoral roll
cannot be challenged in an election petition. The trial of election petition
commences upon framing of issues, thereafter, any amendment seeking to



incorporate a new ground is not permissible under Order VI Rule 17. The
amendment can be brought about before the stage of framing of issues.

For the law and reason stated herein-above, the petition deserves to
be allowed.

The impugned order dated 24 September 2016 passed by the
Election Tribunal/Special Judge/Additional District Judge, Bijnor, on
Application No. Ka-87, filed in Election Petition No. 02 of 2015 (Rabiya v.
Poonam) is set aside. The amendment application (Paper No. 87-Ka)
consequently stands rejected. The Court to proceed in accordance with law.

Accordingly, the writ petition stands allowed. Smt. Poonam v.
Election Tribunal and others, 2017 (1) AWC 681

O. VI, R. 17-Amendment of plaint-To add relief for declaring Will null
and void-In suit for dispossession and recovery of possession -
Amendment allowed - Ordinarily amendment in pleadings not
permissible after the commencement of hearing but it is not an
absolute rule-Pleadings can be amended at any stage even during the
appeal-No material on record to show respondent had the knowledge
of aforesaid will at time of institution of suit-Allowing proper.

It is settled law that though ordinarily amendment in pleadings is not
permissible after the commencement of the hearing but it is not an absolute
rule. In a given case pleadings can be amended at any stage even during the
appeal.

There is no material on record which can clinchingly show that the
respondents had the knowledge of the aforesaid will at the time of the
institution of the suit or to prove that they have not acquired knowledge of
the will after the filing of the written statement. Khaleek V. Naaz Alam
2017(1) ARC 264.



0. 9 R. 13- Exparte judgment- Validity of —Judgment can not be held
to be ex-parte

Perusal of the certified copy of the order sheet dated 05.09.2016
filed as Annexure No. 5 to the supplementary affidavit on behalf of plaintiff
respondent No. 1 dated 29.9.2016 records that the case was called out and
the arguments of learned counsels have been heard in part. Case is fixed for
remaining argument and order for 19.9.2016. Thereafter, the order sheet
entry dated 19.9.2016 recorded as under:

ACall ed out. Both parties present

length.

They have not expressed any desire to advance argument now.
Thereafter, the impugned judgment dated 19.9.2016 was signed and
pronounced in open court by the District Judge. Azamgarh. Perusal of the
aforesaid order sheet entries leave no manner of doubt that the parties were
heard and thereafter the judgment was pronounced in open Court. Thus the
impugned judgment is not ex parte. Shyamdeo Rajbhar v. Avadhesh
Yadav and others, 2017 (1) ALJ 19

0. 9 R. 13 — Setting aside ex parte decree- Non-Service of Summons-
No intimation by way of notice or otherwise alleged to have been given
in regard to transfer of claim petition to another court- Application for
Recall of transfer of claim petition to another court- Application for
Recall of Order -Rejected- Propriety

The order impugned clearly indicates that learned Court below has
taken note of the fact that the claim petition was transferred to the Court of
VIl Additional District Judge after the Court of VIIIth Additional District
Judge, Sitapur was abolished and the entire jurisdiction of the Court of



VIlith Additional District Judge was transferred to the Court of VIIth
Additional District Judge, Sitapur. Learned Court below has taken the view
that it was equally the duty of the contesting parties to have inquired about
the fate of the case and they could not have been allowed to sit idle or sleep
over the matter without taking due diligence to find out the outcome of the
case. The appellant being affected person should have himself watched the
proceedings and should have inquired from the Court where the case has
been transferred. Learned Court below has held that the appellant earlier
was in the knowledge of the proceedings and did not file written statement
and as such, it was not at all obligatory to inform the appellant about the
proceedings having been held in the court of VIlith Additional District
Judge, Sitapur.

It is to be noted that the recall applications moved earlier by other
defendants-respondents for setting aside ex-parte decree were rejected on
16.11.19990 and 15.10.1991. It was the third application moved by
remaining respondents including the present appellant which was rejected
by the impugned order. Learned Court below has taken note of the fact that
there is now specific amendment in the provisions of Order 9 Rule 13 of
CPC which provides that no decree shall be set aside merely on the ground
of irregularity in the service of summons, if the court is satisfied that the
defendant knew, or but for his willful conduct would have known the date
of hearing in sufficient time, to enable him to appear and answer the
plaintiffs' claim.

In view of above, | do not find any infirmity or illegality in the
findings recorded by learned Court below. Block Development Officer V.
Radey Shyam, 2017 (35) LCD 254



O. Xl, R. 1l-Interrogatories-To grant leave-Rejected-Every
interrogatory served upon the party to the suit is not supposed to be
permitted to be replied and answered and in the event they do not
relate to any matter in question to the suit shall be deemed to be
irrelevant though they might be admissible in cross-examination of the
witness.

Notwithstanding the objections of the respondents No 10 and 11 to
the aforesaid interrogatories, it is important to mention that every
interrogatory served upon the party to the suit is not supposed to be
permitted to replied and answered and in the event they do not relate to any
matter in question to the suit shall be deemed to be irrelevant though they
might be admissible in cross-examination of the witnesses.

A reading of Rules 6 and 7 of Order 11 C.P.C. makes it clear that the
court is not to grant leave for serving the interrogatories if they are not
relevant and material or are unnecessary. This is irrespective of the
objections from the party concerned.

It is settled law that though the object and purpose of serving
interrogatories is to seek information from the opponent so as to shorten the
trial proceedings and save time of the court by avoiding summoning of
witnesses but nonetheless this power has to be exercise with great care and
caution. A court of law is not supposed to allow a party to indulge in
fishing expedition or to embark upon a rowing enquiry under grab of
serving an interrogatory. Thus, the interrogatories which neither have any
relevance nor any connection with the matter in suit are not permissible in
law.

His Lordship the then Chief Justice of the Allahabad High Court in
Maheshwari Oil Mill Vs. Girjanath Durga Saran, AIR 1980 All 2&&d
that an order refusing to grant leave to deliver interrogatories is not an



adjudication of any right or obligation of the parties and does not amount to
a case decided. It is purely an interlocutory order which is not revisable
under Section 115 C.P.C. Chandra Prakash Mishra V. State of U.P. And
others., 2017(1) ARC 93

0. 22- R. 4 - Limitation Act Ss. 5 and 9 —Substitution of parties-
Condonation of delay- Consideration of

Consideration of limitation period for filing substitution application
on death of party shall start running form next day of death.

Original parties of suit and their proposed legal representatives
found to be resident of same village and neighbors. Claim of proposed legal
representatives that they have no knowledge of pending contested litigation
for long period of about 41 years, not believable. Grounds taken by
proposed legal representatives, explaining delay in moving application for
substitution, not found sufficient. Hence delay in filing substitution
application, cannot be condoned. Ramayand and another v. Rajiawan
and another, 2017 (1) ALJ 37

O. 41, R. 7- Application for bringing R.T.l. - Query report on record-
Rejection of

The instant petition has been filed challenging an order dated
25.10.2016 passed by the Additional District Judge/F.T.C., Court No.52,
Kanpur Nagar in Rent Appeal No.70 of 2015 by which application 37-Ga
filed by the petitioner to bring on record an RTI query report dated 10th
August, 2016, obtained from the Information Officer of the Cantonment
Board, Kanpur Nagar, has been rejected.



The learned counsel for the petitioner has submitted that since the
RTI report could be obtained only during the pendency of the appeal, the
same ought to have been accepted and should not have been rejected on
technical ground that the tenant cannot be allowed to fill lacuna in his case
as observed by the appellate court.

The reasons recorded for rejecting the application under Order 41
Rule 7 CPC may not be very sound but this Court is of the view that RTI
report disclosing that a report was obtained in connection with some
proceeding, would not be relevant in the proceeding of the present case.
Because a report submitted in some other proceeding has no relevance
unless that proceeding itself is a fact in issue or that proceeding is of a
nature where the resultant order would be like a judgment in rem. In case
the petitioner wants to show that the landlord already has adequate
accommodation available with him then he must lead evidence in the
present case either by way of affidavits or by calling for local inspection
report, as may be advised. But placing reliance on some report in some
other proceeding would not serve any purpose. | therefore do not find any
good reason to interfere with the order passed by the appellate
authority. Anwar Ali V. Mohd. Irfan and another, 2017 (2) AWC 1438

Contract Act

Sec. 55—Time whether essence of contract—Consideration of—Time
cannot be said to be essence of contract

Considering the agreement in question in the light of exposition of
law discussed above, Court finds that though parties agreed for execution of
sale deed within a period of four months but it is further provided in
agreement that in case proposed vendee is not in a position to make balance



payment to proposed vendor and get sale deed executed within stipulated
period, time can be extended by execution of another agreement itself. The
forfeiture clause would operate only when proposed purchaser becomes
completely incapable of purchase of land. There is no mention in the entire
agreement that time is of the essence of contract and even otherwise
stipulation regarding extension of time makes it very clear that time was not
of essence of contract. Smt. Meena Rajpoot V. Ram Bharose Katiyar,
AIR 2017 (1) ALJ 110

Constitution of India

Art. 14—Constitutional validity of statute—Person who assails
constitutional validity of any statutory provision, must specifically
assert grounds for such challenge

It is well-settled in law that he, who assails constitutional validity of
a statutory provision or rule, has to specifically assert the grounds for such
challenge. (See decisions: State of Uttar Pradesh vs. Kartar Singh (AIR
1964 SC 1135), State of Andhra Pradesh and another v. K. Jayaraman and
others [(1974) 2 SCC 738]: (AIR 1975 SC 633), Union of India v. E.I.D.
Parry (India) Ltd. [(2000) 2 SCC 223]: (AIR 2000 SC 831), State of
Haryana v. State of Punjab and another [(2004) 12 SCC 673)]. No other
contentions have been taken up by the appellant to challenge the proviso
and therefore, Court sees no reason to grant the declaration as sought for. In
such circumstances, the finding of the learned single Judge that restrictions
imposed on clause (c) is only a reasonable restriction could not be termed
as illegal. Vincen Mathew V. Life Insurance Corporation of India,
Bombay, AIR 2017 Kerala 1 (FB)



Arts. 15(3) and 16(4)—Vertical and horizontal reservation—
Distinction between

In the light of law laid down by Supreme Court's decision in case
of Rajesh Kumar Daria V. Rajasthan Public Service Commission ( AIR
2007 SC 3127). The Supreme Court referring to decisions in case of Indra
Sawhney V. Union of India (AIR 1993 SC477), R.K. Sabharwal V. State of
Punjab (1995) 2 SCC745), Union of India Vs. Virpal Singh Chauvan (
1995) 6 SCC 684) and Ritesh R. Sah V. Dr. Y.L. Yamul (1996) 3 SCC
253), held that those cases relate to vertical reservation, i.e. reservation in
favour of Scheduled caste and Scheduled Tribe and other backward classes
under Article 16(4) of the Constitution of India, whereas special reservation
in favour of physically handicapped, women etc under Article 15(3) of the
Constitution of India are horizontal reservation. In case of vertical
reservation contemplated under Article 16(4) of the Constitution of India,
the candidates belonging to such backward classes may compete Patna
High Court LPA No0.433 of 2000 for non-reserved posts and if they are
appointed to the non- reserved posts on their own merit, their numbers will
not be counted against the quota reserved for the respective backward class.
The Supreme Court clearly laid down in paragraph 7 of the said decision
that principle laid down in case of Ritesh R. Sah (supra), applicable to
vertical (social) reservations will not apply to horizontal (special)
reservations. The Supreme Court in the said case held that where a special
reservation for women is provided within the social reservation for
Backward class, the proper procedure would be to first fill up the quota for
the backward class in order of merit and then find out the number of
candidates among them who belong to the special reservation group of
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backward class-women. Controller of Examination, Patna V. Nidhi
Sinha, AIR 2017 Patna 1 (FB)

Art. 16 - Claim for parity - Part time employees - Cannot claim parity
with those employees who were appointed as full time employees

Petitioners-appellants were part-time employees. This averment has
been rebutted in para 8 of the rejoinder affidavit stating that there is no
material on record to this effect. Therefore, the petitioner-appellants cannot
claim parity with those employees who were appointed as full time
employees against substantive posts in a legal and valid manner as
admittedly the petitioner-appellants were part time employees and alleged
to have been appointed on the basis of forged documents. They, therefore,
cannot be granted relief as sought for in the writ petition.

In view of the aforesaid reasons, Court does not find any illegality or
infirmity in the order passed by learned single Judge. Therefore in the facts
and circumstances, state above, the appeal is dismissed. Chaman Kumar
Nanhey Singh V. State of U.P., 2017 (1) ALJ 231

Art. 16—Hindu Adoption and Maintenance Act (78 of 1956), S. 16—
Family pension—Claim by adopted son—Denial of family pension -
Improper

In the instant case, giving and taking in adoption ceremony of the
petitioner is recorded in the adoption deed which was made and signed by
both, the adoptive parents and the biological parents of the petitioner.

The said adoption deed is registered as well before the Deputy
Registrar, Kaisarganj, Bahraich and hence Court does not see any



legitimate ground available before the authorities to have discarded the
adoption deed holding that the petitioner on the basis of the said deed,
cannot be said to have been legally adopted and thus could not be eligible
to be paid family pension.

For the reasons aforesaid, the impugned order dated 18th March,
2015 passed by the Deputy Director of Education, (Secondary), 9th Region,
Faizabad as is annexed as Annexure No. 1 to the writ petition is hereby
quashed and the writ petition is allowed. Further, the authorities concerned
are directed to reconsider the matter afresh for grant of family pension to
the petitioner in accordance with law and in accordance with the
observations made here-in-above in the body of this judgment. Shivansh
Singh V. State of U.P. Thru Prin. Secy. Secondary Edu. Deptt. Lko.,
2017 (2) ALJ 368

Arts. -16, 309- Compassionate appointment —Rejected on ground of
delay when not proper - Financial status of family of petitioner —
Claimant not considered- Rejection of claim, merely on ground of
delay not proper

The issue of delay in the matter of compassionate appointment has
also got attention of a Full Bench of this Court in the case of Shiv Kumar
Dubey & others v. State of U.P. & others, 2014 (2) ADJ 312 (FB), wherein
the Full Bench has culled out some principles in the matter of
compassionate appointment. The Full Bench has held that although the
appointment on compassionate ground is not a vested right and delay
always indicates that the family does not need employment, yet if there is
sufficient material on record to indicate that the family is still living in
indigent circumstances, then the case can be considered.



The relevant part of the judgment of Full Bench is extracted herein-
below:
"(i) A provision for compassionate appointment is an exception to the
principle that there must be an equality of opportunity in matters of public
employment. The exception to be constitutionally valid has to be carefully
structured and implemented in order to confine compassionate appointment
to only those situations which subserve the basic object and purpose which
is sought to be achieved,
(i) There is no general or vested right to compassionate appointment.
Compassionate appointment can be claimed only where a scheme or rules
provide for such appointment. Where such a provision is made in an
administrative scheme or statutory rules, compassionate appointment must
fall strictly within the scheme or, as the case may be, the rules;
(iii) The object and purpose of providing compassionate appointment is to
enable the dependent members of the family of a deceased employee to tide
over the immediate financial crisis caused by the death of the bread-earner;
(iv) In determining as to whether the family is in financial crisis, all
relevant aspects must be borne in mind including the income of the family;
its liabilities, the terminal benefits received by the family; the age,
dependency and marital status of its members, together with the income
from any other sources of employment;
(v) Where a long lapse of time has occurred since the date of death of the
deceased employee, the sense of immediacy for seeking compassionate
appointment would cease to exist and this would be a relevant circumstance
which must weigh with the authorities in determining as to whether a case
for the grant of compassionate appointment has been made out;
(vi) Rule 5 mandates that ordinarily, an application for compassionate
appointment must be made within five years of the date of death of the



deceased employee. The power conferred by the first proviso is a discretion
to relax the period in a case of undue hardship and for dealing with the case
in a just and equitable manner;
(vii) The burden lies on the applicant, where there is a delay in making an
application within the period of five years to establish a case on the basis of
reasons and a justification supported by documentary and other evidence. It
is for the State Government after considering all the facts to take an
appropriate decision. The power to relax is in the nature of an exception
and is conditioned by the existence of objective considerations to the
satisfaction of the government;
(viii) Provisions for the grant of compassionate appointment do not
constitute a reservation of a post in favour of a member of the family of the
deceased employee. Hence, there is no general right which can be asserted
to the effect that a member of the family who was a minor at the time of
death would be entitled to claim compassionate appointment upon attaining
majority. Where the rules provide for a period of time within which an
application has to be made, the operation of the rule is not suspended
during. the minority of a member of the family."
In view of the law laid down by the Full Bench, | am of the view that the
impugned order does not satisfy the test laid down in the decision of the
Full Bench as the authority concerned has not adverted to the issue about
the present financial status of the family of the petitioner and merely on the
ground of delay his claim has been rejected.

In view of the above, the impugned order dated 31st March, 2013 is
unsustainable and it is set aside. Santosh Kumar Pandey V. State of U.P.
and ors., 2017 (1) ALJ 175



Art. 21- Personal liberty- Prayer to ensure security and safety of
petitioners as wife and husband — Instrument of divorce used for
ulterior motive for divorcing earlier wife-Personal Laws of any
community cannot claim supremacy over rights granted to individuals
by Constitution- Writ petition dismissed

Petitioners claim to have married as per muslim custom under
personal law. First petitioner, i.e. the lady is aged about 23 years, whereas,
second petitioner is aged about 53 years; both are illiterate. The document
in support of their age is the Aadhar card. Both the petitioners are present in
the Court, and have been identified by their counsel. In para-11 of the
petition, it is averred that the second petitioner has contracted the present
marriage after effecting instant talak (Triple Talaq) to his wife. The second
petitioner admits before the Court that from his first marriage, he has two
minor children, one residing with the wife and other with him. On a
specific query as to when and why the instant divorce was effected, the
second petitioner would state that to contract second marriage he has
divorced his wife, no other reason is pleaded or stated before the Court.

The question which disturbs the Court is should muslim wives suffer
this tyranny for all times? Should their personal law remain so cruel
towards these unfortunate wives? Whether the personal law can be
amended suitably to alleviate their sufferings?

India is a nation in the making, geographical boundaries alone do not
define a nation. It is to be adjudged, amongst others, on the parameter of
overall human development and how the society in particular treat their
women,; leaving such a large population to the whims & fancy of personal
law which perpetuate gender inequality and is regressive, is not in the



interest of society and the country. It impedes and drags India from
becoming a nation. The instant divorce (Triple Talag) though has been
deprecated and not followed by all sects of muslim community in the
country, however, is a cruel and the most demeaning form of divorce
practised by the muslim community at large. Women cannot remain at the
mercy of the patriarchal setup held under the clutches of sundry clerics
having their own interpretation of the holy Quoran. Personal laws, of any
community, cannot claim supremacy over the rights granted to the
individuals by the Constitution.

In the facts and circumstances of the present case, the petition stands
dismissed. The legality of the marriage/divorce and rights of parties is kept
open. Smt. Hina V. State of U.P., 2017 (1) AWC 307

Arts. 105, 121 and 122 — Powers, privileges restrictions and immunities
of Parliament- Scope of

In so far as debates or discussion in the Houses of Parliament are
concerned, the only substantive restriction found in the Constitution is in
Article 121 of the Constitution which specifically mandates that no
discussion shall take place in Parliament in respect of the conduct of any
Judge of the Supreme Court or of a High Court in the discharge of his
duties. Barring such provision under Article 121, the Constitution has
placed no restriction on what can be debated or discussed in Parliament.
It is completely left to the wisdom or discretion of the individual Houses
and the presiding authorities in terms of the Rules of Procedure of each
House. |t iI's for this reason
observed that the Afreedom of s
provisions of the Constitution and to the rules and standing orders

t hat
peech



regulating the procedure of Parliament. Substantively, apart from Article
121, the Constitution itself places no restriction on the subject matter of
discussion or debate. Justice (Retd.) Markandey Katju v. The Lok
Sabha & Anr., 2017 (35) LCD 20

Art. 226—Powers of Court—Proceedings initiated for recovery of
financial irregularities—Found to be without jurisdiction as said
amount did not fall within purview of U.P. Recovery of Dues Act—
Validity of

This issue has been considered by Courts time and against and it has
been held that only such amount can be recovered as arrears of land
revenue under Act, 1972 which is within the ambit of Section 3 and none
else. Court found that a similar view has also been expressed by Division
Bench of the Court i n which one of
Member, in Writ- C No. 40635 of 2002 (M/s. Suresh Chandra Varshney vs.
Rajkiya Audyogic Evam Krishi Pradarshani and others), decided on
26.05.2016.

When confronted, learned counsel appearing for respondents could
not dispute exposition of law laid down in aforesaid decisions and also
could not show as to how provisions of Act, 1972 are applicable in the case
in hand.

In view thereof, writ petition is allowed. Impugned recovery
certificate dated 10.10.2005 is hereby quashed. Mohd. Yusuf Ansari V.
U.P. State Handloom Corporation Ltd., 2017 (1) ALJ 724



Art. 226—Civil P.C., S. 141—Writ proceedings—Provision of C.P.C.
are per se not applicable—Only equitable and just principles of CPC
advancing public policy, can be extended to writ proceedings

Il n Rita Mishraods, [ AlTR 1988
by 15 petitioners was withdrawn on 27" of September, 1985 and soon
thereafter i.e. on 30™ of September, 1985, another writ application on the
same averments was filed. In these circumstances, it was held that the
second petition is not maintainable, Court does not find that the said
decision requires reconsideration.

The unconditional withdrawal of the earlier writ petition would bar
the second petition on the same cause of action not in terms of Order
XXII1, Rule 1 of the Code of Civil Procedure but in terms of public policy
of not permitting the litigants to come to the Court time and again on the
basis of same cause of action. Mahanth Ram Kinkar Das V. State of
Bihar, AIR 2017 Patna 35 (FB)

Art. 226—Interlocutory order—All orders passed ad interim stage of
proceedings—Are not interlocutory orders—Interim orders deciding
matters of moment have an element of finality, or affect vital and
valuable rights of parties causing them prejudice—Are not
interlocutory orders

During the course of proceedings, a Judge may pass many orders.
Some may be Oprocedural in nature which may not affect the rights of the
parties, some may marginally affect the rights of the parties but they will
still be interlocutory orders. Only those orders would not be interlocutory
order which decide matters of moment, have an element of finality, or
affect the vital and valuable rights of the parties and which work serious

Pat



injustice to the party concerned. There may be orders which though passed
at the interim stage decide material issues and which have great bearing on
the final order to be passed. Some of these orders may have an element of
finality attached to them. Such orders cannot be termed to be interlocutory
orders. Every order passed during pendency of the proceedings may be an
interim order but every interim order may not necessarily be an
interlocutory order.

Few instances of interim orders that do not qualify as interlocutory
order-

a. Writ Court, by way of interim relief granting admission to the
petitioner in a medical college.

b. Order refusing to hear party who claims to have vital interest in
proceeding.

c. Order refusing to stay demolition of property in dispute. Ajay
Jagarnath Gupta vs. State of Chhattisgarh, AIR 2017 Chh. 45
(FB)

Art. 226—Civil P.C., O. 23, R.1—Writ petition—Unconditional
withdrawal of—Is bar to second petition on same cause of action

Court finds that the provisions of Code of Civil Procedure are not
per se applicable to the writ proceedings but the principles of the Code of
Civil Procedure while advance the public policy, which are equitable and
just, can be extended to the writ proceedings. Mahanth Ram Kinkar Das
vs. State of Bihar, AIR 2017 Patna 35 (FB)



Article 226- Interference- Fair Price Shop- Cancellation of Licence-
Non-service of Charge-Sheet and enquiry report —Sustainability —
Held, Not sustainable

In view of the fact that neither the copy of the charge-sheet nor
inquiry report was supplied to the petitioner meaning thereby there was no
inquiry as intended in the government order and interpreted by this Court in
the case of Puran Singh.

Court is of the opinion that in absence of the formal inquiry as
desired, the impugned orders dated 11.10.2013 passed by the Deputy
Commissioner (Food) Varanasi Region Varanasi as well as order dated
31.12.2012 passed by the Sub-Divisional Officer Shahganj, District
Jaunpur cannot be sustained in the eyes of law.

In the result, the writ petition succeeds and is allowed. The
impugned orders dated 11.10.2013 passed by the Deputy Commissioner
(Food) Varanasi Region Varanasi in Appeal No. 53 of 2013 (Thakur Prasad
Vs. State of U.P.) as well as order dated 31.12.2012 passed by the Sub-
Divisional Officer Shahganj, District Jaunpur are hereby quashed. Thakur
Prasad v. State of U.P. and others, 2017 (35) LCD 128

Article 227- Temporary injunction- Quashing of by appellate court-
Maintainability of writ petition under Article 227 of Constitution -
Held, that in view of dictum of Apex Court in the case of Radhey
Shyam, 2015 (5) SCC 423, writ petition was not maintainable

In this case, Learned Counsel for petitioners has contended that after
hearing the plaintiff and respondents and also after considering all the
material on record, an order of temporary injunction was passed by the trial



Court. Therefore, the finding of the Appellate Court that petitioners have
not come with clean hands while obtaining the temporary injunction in their
favour is wholly erroneous. It also wrong to say that injunction was sought
only for the specified areas (A,B, C and D) of Gata No.727 but the trial
court has granted temporary injunction in respect of the entire area of Gata
No.727. According to the learned Counsel for petitioners, the impugned
judgment and order dated 29.11.2016 passed in Misc. Civil Appeal No.45
of 2014 amounts to abuse of the process of the court and as such the same
is liable to be set aside.

In order to adjudicate the dispute in question, this Court thinks it
proper to examine the scope of its supervisory jurisdiction under Article
227 of the Constitution of India.

Article 227 of the Constitution of India confers on every High Court
the power of Superintendence over all Courts and Tribunals throughout the
territory in relation to which it exercises jurisdiction except any Court or
Tribunal constituted by or under any law relating to Armed forces.

Having considered the scope of interference under Article 227 of the
Constitution of India in the light of the argument of the petitioner and gone
through the material on record, the impugned order, this Court is of the
view that the present writ petition under Article 227 of the Constitution of
India is not maintainable in view of the aforesaid dictum of the Apex Court.

Even otherwise, the Appellate Court has observed in clear words that
the petitioners have not come with clean hands and have narrated the entire
facts in this regard. The opposite party no.3 in his objection has clearly
mentioned that the land marked as A, B, C and D in the Map annexed by
the petitioners is not the part of Gata No.727. The names of the petitioners



are entered as Bhumidhars in respect of Gata No.727 area 0.160 hectare. As
the petitioners presented a forged document, showing the part of the land in
their portions, proceedings before the Consolidation Officer were initiated.
The Consolidation Officer, Faizabad, vide order dated 20.08.2004, directed
for entry of 0.125 hectare in place of 0.160 hectare. The petitioners have
filed Original Suit No.108 of 2014 in the year 2014 but with an oblique
motive concealed this material fact to mislead the Court and were
successful in getting the interim order in their favour. The law is well
settled that if a person, who approaches the Court, does not disclose full
facts or suppress relevant material with a view to mislead the Court, is not
entitled to get a relief from the Court. Therefore, it is wrong to say that the
findings recorded by the Appellate court are perverse or unjustified.

For the reasons stated hereinabove, the writ petition is, therefore,
dismissed. Smt. Saraswati Devi and others v. Additional District Judge,
Faizabad and others, 2017 (1) AWC 441

Court Fees Act

Sec. 12- Civil Procedure Code, 1908 , Sec. 115- Decision in the trial of a
suit as to the amount of Court Fee- Whether open to revision- Held, not
open to revision or challenge by the defendants- Unless the valuation
suggested by the defendant affects the jurisdiction of the Court

A Full Bench of the Allahabad High Court, however, in Gupta & Co. Vs.
Kripa Ram Brothers, AIR 1934 All 620, held that a decision in the trial of a



suit as to the amount of court-fee is not an independent proceeding and,
therefore, not open to revision or challenge by the defendants.

Thus, in view of the above, the legal position can be summarized
that the defendant has a right to raise all objections on the valuation and
deficiency of the court-fees. The matter is to be adjudicated upon and
decided by the Court under Section 12 of the Act, 1870 and the decision so
taken by the trial Court shall be final. The defendant cannot raise the
grievance against the said decision unless the valuation suggested by him
affects the jurisdiction of the Court. Raj Kumar Kashyap @ Raju
Kashyap v. Spl Judge Cbi Court No. 1 / A.D.J Lko & Ors, 2017 (35)
LCD 296

Ss. 16, 20—Legal Services Authorities Act, Sec. 20—Refund of court
fees—Permissibility of

In Vasudevan Vs. State of Kerala, AIR 2004 Kerala 43,
Mudavangadan Abbas Vs. Kurrippurathodi Mayinkutty and others, 2012
(3) KLJ 560, Madhya Pradesh High Court in Vipin Trivedi Vs. Mohanlal
Sharma, LAWS (MPH)-2011-5-3 and Vallabh Das Gupta Vs. Geeta Bai,
2004 (3) MPLJ 37 (DB) held that once the suit is decided by Lok Adalat on
settlement, then the plaintiff would be entitled for refund of Court Fee paid
in suit. By the impugned order Court below has illegally carved out a
distinction between the case where the parties voluntary moved an
application for reference of dispute to Lok Adalat and where, on possibility
of settlement, could referred the matter to Lok Adalat.

In view of the aforesaid discussions, the petition succeeds and is
allowed. The order of Civil Judge (S.D.) dated 14.03.2016, is set aside. The



application of the petitioner for refund of Court Fee paid in the suit is
allowed. Smt. Sukhpali Devi V. Civil Judge (S.D.), 2017 (2) ALJ 79

Criminal Procedure Code
Ss. 173 (2) and 173 (8) — Further Investigation does not mean re-
investigation or fresh investigation

Hondbl e Court Uarerkading ofbecionl73@Rammm t he
(8) Cr.P.C. it is evident that even after submission of police report under
section 173 (2) Cr.P.C. the police has right to further investigation under
section 173 (8) Cr.P.C. and not fresh investigation or re-investigation.
Meaning of further investigation is collection of additional facts. Further
investigation therefore, is continuation of the earlier investigation and not a
fresh investigation or re-investigation to be started ab-initio. In the present
case, charge sheet has already been submitted. It is expected from the
investigating officer to further investigate into the matter to collect further
material in continuation of the report earlier submitted but submitting
further report by drawing conclusion that no offence is made out against the
applicants that they have been falsely implicated clearly shows wiping out
the earlier investigation altogether.

Having regard to the overall facts and circumstances of the case, it
emerges out that the trial court has rightly held that further report so
submitted by the investigating officer is unjust and against the provisions of
law. The authorities relied upon by the learned counsel for the revisionists
are based on different set of facts and circumstances of the case ,where after
submission of the charge sheet, supplementary charge sheet was submitted
.There is difference between the charge sheet and the final report. Once the
Magistrate has accepted the report submitted by the police under section
173 (2) Cr.P.C. and had proceeded with the trial of the case, sub-section (8)




of section 173 Cr.P.C. cannot be pressed in aid for collecting fresh evidence
in the garb of further investigation, which really can be called in aid if
further evidence is discovered after filing of the charge sheet or police
report on the completion of the investigation. If such procedure is permitted
under section 173 (8) Cr.P.C. it will be an easy tool in the hands of the
investigating officer to take affidavits at later stage and submit final report
in every case. Bali Bhadra Nath Shukla V. State of U.P., 2017 (98) ACC
71

Ss. 200 and 202 - Magistrate must apply his judicial mind when he
inquire into matter and summoned the person as accused

I n the present case, Honod6ble Cour

has not conducted any inquiry so as to satisfy himself that the allegations in
the complaint constitute an offence and when considered along with the
statements recorded and the result of such inquiry. There is ground for
proceedings against the petitioners under Section 204 CrPC. There is
nothing on record to show that the learned Magistrate has applied his mind
to arrive at a prima facie conclusion. It must be recalled that summoning of
accused to appear the criminal court is a serious matter affecting the dignity
self-respect and image in the society. A process of criminal court cannot be
made a weapon of harassment.

Learned Magistrate has passed a very cryptic order simply by saying
that the statement of complainant as well as witnesses recorded under
Sections 200 and 202 CrPC are perused and accused are summoned such
order per se itself illegal which could not stand the test of law. Mahboob
V. State of U.P. 2017 (98) ACC 593



S. 245 (1) and (2) — Discharge of accused- Distinction between Section
245 (1) and Section 245 (2) explained

In Ajoy Kumar Ghose (supra) in para 24 it was held by the Hon'ble
Apex Court that
"24. Now, there is a clear difference in Sections 245(1) and 245(2) of the
Cr.P.C. Under Section 245(1), the Magistrate has the advantage of the
evidence led by the prosecution before him under Section 244 and he has to
consider whether if the evidence remains unrebutted, the conviction of the
accused would be warranted. If there is no discernible incriminating
material in the evidence, then the Magistrate proceeds to discharge the
accused under Sections 245(1) Cr.P.C."

Further in paragraph 30 it was held as under:

"Under Section 244, on the appearance of the accused, the
Magistrate proceeds to hear the prosecution and take all such evidence, as
may be produced in support of the prosecution. He may, at that stage, even
Issue summons to any of the witnesses on the application made by the
prosecution. Thereafter comes the stage of Section 245 (1) Cr.P.C., where
the Magistrate takes up the task of considering on all the evidence taken
under Section 244 (1) Cr.P.C, and if he comes to the conclusion that no
case against the accused has been made out, which, if unrebutted, would
warrant the conviction of the accused, the Magistrate proceeds to discharge
him."

Hon'ble Apex Court has drawn distinction between the Section 245
(1) and Section 245(2) Cr.P.C.



"Section 245. When accused shall be discharged. (1) If, upon taking
all the evidence referred to in section 244, the Magistrate considers, for
reasons to be recorded, that no case against the accused has been made out
which, if unrebutted, would warrant his conviction, the Magistrate shall
discharge him.

(2) Nothing in this section shall be deemed to prevent a Magistrate from
discharging the accused at any previous stage of the case if, for reasons to
be recorded by such Magistrate, he considers the charge to be groundless.”

So far as maintainability of application under Section 245(1) is concerned
application is maintainable after recording of evidence under Section 244
Cr.P.C. Ghanshyam Gautam v. Smt. Vimla Devi & Another, 2017 (35)
LCD 368

Sec. 311 - There must be some concrete reason for allowing application
u/s. 311 Cr.P.C.

Ho n 6 b | @ourtHhéldghiat, no doubt the application under section
311 Cr.PC can be moved at any stage, even at the state of arguments but the
revisionist failed to show as to what questions were relevant which could
not be asked from the witnesses and why. Thus, the application is short of
requirements of section 311 Cr.PC

In present matter the case is fixed for defence evidence. The
prosecution evidence has concluded and the case is fixed for arguments. It
appears that during the prosecution evidence, the revisionist was sleeping
on his rights. Both the witnesses were extensively cross-examined. What
questions are remained to be asked from the witnesses are not clear. Babu
Ram V. State of U.P. and another, 2017(98) ACC 783



Excise Act

Fair price shop —Suspension of agreement —On ground of lodging of
FIR for illegal sale of kerosene oil- Effect of — Suspension order as
opined could not have been passed on ground of lodging of FIR —Said
order had neither been passed under contemplation of inquiry nor
pending inquiry

This writ petition, prayer has been made to issue a writ of certiorari
quashing the orders dated 22.7.2016 and 26.8.2016 passed by the Sub-
Divisional Officer, Baraut, District Baghpat and Joint Commissioner
(Food) Meerut Region Meerut.

Vide order dated 22.7.2016, the agreement of the petitioner to run
fair price shop has been suspended on the ground that the petitioner has
sold 600 litre kerosene oil illegally without distributing it to the
cardholders, with respect to which, an F.I.R has been lodged in Kotwali
Baghpat. Whereas vide order dated 26.8.2016, the Joint Commissioner
(Food) has rejected the application of the petitioner for interim protection
and fixed 23rd September, 2016 for hearing of the appeal.

A Division Bench of this court in Smt. Raj Kumari Singh (supra)
affirmed the view taken by the learned Single Judge aforesaid and opined
that mere filing of FIR cannot result in holding a fair price shop owner
guilty of the offences charged and therefore, it is not open for the
authorities to cancel the fair price shop licence on that basis.

From going through the judgment it transpires that this Court has
held that on account of lodging of F.I.R. agreement of the fair price shop
agent cannot be cancelled and if the agreement of the petitioner to run fair



price shop cannot be cancelled on account of lodging of F.I.R., then how
the same can be suspended. In my opinion, the suspension order could not
be passed merely on the ground of lodging of F.L.R.

Another ground of challenge of suspension order is that the
suspension order has neither been passed under contemplation of inquiry
nor pending inquiry, therefore it will continue for an indefinite period
which is impermissible in the eyes of law. Sudeer Kumar V. State of
U.P. and others, 2017 (1) AWC 575

Family Courts Act

Sec. 19(1)(3)-Hindu Marriage Act, Sec. 28(4) (as amended by Act 50 of
2003)-Appeal-Period of limitation-Sec. 19(3) of Family Courts Act
(1984) providing thirty days period of limitation for filing appeals from
judgment or order—However amended provisions of S.28(4) of Hindu
Marriage Act (1955) providing ninety days period of limitation for
filing appeals from decrees and orders—Substantive provision of law
amended at later stage will prevail—Hence for appeals filed under S.
19(1) of Family Courts Act (1984), period of limitation prescribed
under S. 18(4) of Hindu Marriage Act (1955), will apply.

An issue was framed by the Division Bench that whether an appeal
under sub-section (1) of Section 19 of the Act of 1984 will be governed by
the period of limitation under sub-section (3) of Section 19 of the Act of
1984 or under sub-section (4) of Section 28 of the Act of 1955? The
provisions of Section 28(4) of the Act of 1955 came to be amended by
substituting the period of limitation from thirty days to ninety days
consequent to the judgment of the Apex Court delivered in the case
of Savitri Pandey vs. Prem Chandra Pandey. As the Actof 1955 was
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amended by the Parliament in the year 2003, in that sense, the period of
limitation of ninety days was prescribed by a later law which would
override the provisions relating to period of limitation prescribed in the
earlier enactment i.e. Act of 1984. The substantive provision of law was
amended at a later stage and the same shall prevail being later in point of
time.

Even if both the Acts are considered on certain subjects and
situations to be special and general, even then, as a matter of sound
interpretation and keeping in view the purpose for providing a larger period
of limitation, it must be construed that the appeals arising out of the
judgment and orders passed by the Family Court shall be governed by a
larger period of limitation prescribed under Section 28(4) of the Act of
1955. Any contrary interpretation would frustrate the very object of the
enactment which was made on the suggestion of the Apex Court in the case
of Savitri Pandey.

In our view, considering the scheme of the Act of 1984 and the
object and purpose for its enactment, largely the Act is procedural in
nature. The Act of 1984 provides for special forum to decide matrimonial
related disputes and prescribes for special rules and procedure. In this
context, the non obstante provision in Section 20is required to be
construed. Considering the scheme of both the enactments and the purpose
behind amending the provisions of Section 28 (4) of the Act of 1955, it
would not be appropriate to apply different period of limitation, one in case
of orders passed by the Family Courts and in another by the regular Civil
Courts. Such an approach would frustrate very purpose of legislation.
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Therefore, for an appeal filed under sub-section (1) of Section 19 of
the Family Courts Act, 1984, period of limitation prescribed under sub-
section (4) of Section 28 of the Hindu Marriage Act, 1955 shall apply.
Shivram Dodanna Shetty V. Sou Sharmila Shivram Shetty, AIR 2017
Bombay 1 (F.B.)

Hindu Adoption & Maintenance Act

Sec. 12 - Suit for partition and possession - Scope of

Case in hand suit property vested in widow after death of her
husband along with her three daughters defendant Nos. 4, 5 and 6 died
during lifetime of their mother. Widow adopted defendant Nos. 4, 5 & 6
thereafter. No Will prepared by the mother. Defendant No. 1 and heir of the
defendant Nos. 4, 5 & 6 will get 1/4 share each in the property inherited by
the widow from her husband. Plaintiff will also get 1/16 share from
defendant No. 5 and 1/64 share upon death of the widow. Adoption being
by registered adoption deed stood proved. Judgment and decree passed by
the High Court set aside and that of the first Appellate Court restored.
Appeal allowed. Saheb Reddy v. Sharanappa, 2017 (134) RD 628

Hindu Marriage Act

Sec. 13, Divorce—Petition by husband—On ground of having seen his
wife with her maternal uncle in objectionable position—No such plea
taken in plaint—Nor was there any mention of date, time or place
where he had seen wife in such position—Validity of



In this case, Trial Court has believed allegations made by plaintiff
against character and conduct of defendant-wife only by observing that a
husband is not expected or may not tell a lie against his wife, without
appreciating that no such plea was taken in plaint and it was stated for the
first time in replication, and that too after more than one year from the date
of filing of divorce suit. Even statements in this regard are extremely vague.
It does not mention any date, time or place where he had seen his wife in
such a position. Even in deposition, plaintiff has made a vague allegation
that he had seen defendant with her maternal uncle in objectionable
position, but no date, time or place etc. was mentioned. We are really
surprised to see that such a vague plea, that too which was not a part of
plaint, has been believed by Trial Court only by observing that a husband
may not tell a lie against his wife, for which Court does not find any
foundation from which it could draw such an inference.

In matrimonial disputes, wild and untrue allegations are levelled on
both sides frequently and that is a common experience of courts dealing
with such matters. Still court below, in present case, without appreciating
the fact that such plea for the first time was taken by way of replication, has
believed and that too without any evidence. This finding of Court below is
patently perverse and illegal.

Court also does not find any evidence to show that defendant has
gone with her maternal uncle and is staying with him. The mere fact that
she is coming for pairvi from Punjab does not mean that she is staying with
her maternal uncle. Court does not found even a whisper of evidence in this
regard, available on record, and despite repeated query, learned counsel for
plaintiff-respondent could not place any evidence to show that finding
recorded by Trial Court is based on evidence.



Cruelty is a ground, prima facie, under law to justify decree of
divorce, but mere allegation without evidence cannot justify decree of
divorce. Smt. Daljeet Kaur vs. Tejindar Mohan Singh, 2017 (1) ALJ
289

Houses and Rents

Amendment of written statement and to file additional evidence-
Applications for Rejected-Taking plea plaintiff not landlord first time
before revisional Court by means of amendment application cannot be
allowed-No good reason shown as to why documents sought to be
produced could not be produced in the Court below-Rejection of
applications proper.

A perusal of the record would go to show that the defendant in his
written statement had not at all denied the landlord tenant relationship
between the plaintiff and the defendant and had rather accepted the stand
which was taken in paragraph 1 of the plaint wherein it was specifically
stated that the defendant was tenant of the plaintiff in respect of the shop in
dispute at the rate of Rs.320/- per month.

Under the circumstances, taking a plea before the revisional court, for
the first time, that the plaintiff was not the landlord of the property would
have caused serious prejudice to the plaintiff and the same could not have
been allowed. I, therefore, do not find any good reason to interfere with the
order passed by the court below rejecting the amendment application. In so
far as rejection of the application for adducing additional evidence is
concerned, once it is not denied that the plaintiff was the landlord and
defendant tenant of the accommodation in suit, the question of title would
not be material in a suit which is based on landlord tenant relationship and



which has been instituted in a court of small causes. Moreover, the court
below has rightly observed that no good reason has been shown as to why
the documents sought to be produced could not be produced in the court
below. Accordingly, there is no good ground to interfere with the order
rejecting the application for adducing additional evidence as well.
Mohammad Ismail Tailaor Master V. Akhtar Hussain @ Babbu,
2017(1) ARC 469.

Indian Penal Code

Ss. 304-B, 498-A — Cruelty and dowry death — Sentence

The Trial Court has also awarded sentence for the offence under Sec.
498-A, IPC but the offence under Sec. 498-A, IPC is included in the
offence under Sec. 304-B, IPC. So there was no need to pass separate
sentence under Sec. 498-A, IPC. It has been so held by Hon'ble the Apex
Court in the case of Smt. Shanti and another v. State of Haryana, repported
in (1991) 1 SCC 371 : (AIR (1991) SC 1226, para 6), Last lines of
paragraph 5 reads as under :-

A5............. But from the
to avoid technical defects it is necessary in such cases to frame charges
under both the sections and if the case is established they can be convicted
under both the sections but no separate sentence need be awarded under
Section 498-A in view of the substantive sentence being awarded for the
major offence under Sec. 304-B . Jitendra Prakash v. State of U.P., 2017
Cr.L.J. 623 All.,, HC (LB.)

Interpretation of Statutes

poOi



Rule of — Court adopts a construction carrying out bvious intention of
legislature, but cannot legislate

Keeping in view the said facts as well as the fact that it is not the
duty of the Court either to enlarge the scope of the legislation or the
intention of the legislature when the language of the provisions is plain and
unambiguous. The Court cannot rewrite, recast or re-frame the legislation
for the very good reason that it has no power to legislate. The power to
legislate has not been conferred on the Courts. The Court cannot add words
to a statute or read words that are not there. Assuming there is a defect or an
omission in the words used by the legislature the Court could not got to its
aid to correct or make up the deficiency.

The Court decide what the law is and not what it should be. The
Courts of course adopt a construction which will carry out the obvious
intention of the legislature but cannot legislate . But to invoke judicial
activism to set at naught legislative judgment is sub serve of the
constitutional harmony and comity of instrumentalities. The above said
view is reiterated by Hon'ble Supreme Court in the following cases:-

"(1) Union of India and another V. Deoki Nandan Agarwal , AIR SC 96
(i1) All India Radio V. Santosh Kumar and another (1998) 3 SCC 237

(iii) Sakshi V. Union of India and others,(2004) 5 SCC, 518

(iv) Pandian Chemicals Ltd. V. CIT (2003) 5 SCC 590

(v) Bhavnagar University V. Palitana Sugar Mills(P) and others, AIR 2003
SC511

(vi) J.P.Bansal Vs. State of Rajasthan,(2003) 5 SCC ,134."

In Nasiruddin Vs. Sita Ram Agarwal, (2003) 4 SCC 753, the Hon'ble
Supreme Court has held that the Court can iron cut of the creases but



cannot change the texture of the fabric. It cannot enlarge the scope of
legislation or intention when the language of provisions is plain,
unambiguous. It cannot add or subtract words to statue or read something
into in which is not there. It cannot rewrite or recast the legislation. Shiv
Mangal and others v. Additional Commissioner (Adm.) Lucknow
Divisions and Others, 2017 (35) LCD 303

Use of punctuation and conjunction ‘or’, ‘and’—How to be construed

It is also worthy to note that in addition to semicolon, the

conjunction 6o0or6 is also used i mmedi
syntax of the proviso to Rule 44(1) of the Act carrying different clauses
woul d reveal t hat the punctuation 06s

used in between the clauses carrying different eligibility criteria for renewal

commission, not without any purpose. In fact, they would indicate that in

troth, they form a single sentence carrying different clauses and in the end

such clauses carrying eligibility criteria is connected to its last part with the
conjunction 6éandd. There canwithe no d
semicolon and above all it is to be noted that only at the end of clause (c) of

the said proviso the punctuation mar
t he punctuation o6full stopbé (.) 1Is u
a question or an exclamation. Vincen Mathew vs. Life Insurance
Corporation of India, Bombay, AIR 2017 Kerala 1 (FB)

Indian Stamp Act

S. 47 A- U.P. Stamp (Valuation of Property) Rules, 1997- Rules 4, 5
and 7- Circle rate- Fixation of



As far as stamp duty is concerned, it has a direct co-relation with the
market value of the property in question and the remedial forum before the
Collector is also there. Provisions of Section 47-A, as already mentioned
above, has been introduced in order to curb the evasion of stamp duty and
to enable the Collector to determine what is the correct market value of the
property in a situation when instrument was not reflecting the correct
market value, in view of this also, once a full fledged mechanism has been
provided for under Section 47-A of the Indian Stamp Act read with Rule 7
of 1997 Rules, even on this ground, the challenge made sans merit.

Apex Court in the case of Ramesh Chandra Bansal Vs. District
Magistrate, Ghaziabad, 1995 (5) SCC 62, has taken the view that circle rate
fixed by Collector is not final and same is prima facie determination of rate
for area concerned. The circle rate does not take away the right of citizen to
show that actual valuation is less than circle rate.

Apex Court in the case of R. Sai Bharathi Vs. J. Jayalalitha and
others, 2004 (2) SCC, held as follows;

"22. i, The authorities cannot regard the guideline valuation as the
last word on the subject of market value.......

24, .......... It is clear, therefore, that guideline value is not sacrosanct as
urged on behalf of the appellants, but only a factor to be taken note of if at
all available in respect of an area in which the property transferred

Consequently, in the facts of the case, once the authority is there
with the guiding principle, then there is no occasion or reason before us to
intervene in the matter as no material whatsoever has been supplied to us



which would show and justify that the way and manner in which the
District Magistrate has proceeded to fix the circle rate, same is in violation
of Rules or on irrelevant considerations fixation has been done.

Writ petition is dismissed, accordingly. Varanasi Builders and
Developers Association V. State of U.P. and others, 2017 (1) AWC 150

Sec. 47 A- Stamp case- Initiation of

It is admitted fact, which is also proved from perusal of records, that
by instrument of scheme of amalgamation, as approved by Allahabad High
Court and Calcutta High Court, the property of M/s J.K. Sugar Ltd. situated
In Meerganj has been transferred to M/s Dhampur Sugar Ltd. The petitioner
Is subsidiary unit of M/s Dhampur Sugar Mills Ltd. By this instrument
(scheme of amalgamation in question) immovable property and its rights
were transferred from one statutory person (M/s J.K. Sugar Ltd.) to another
statutory person (M/s Dhampur Sugar Mill Ltd.). The State Government
had had found that no stamp-duty was paid on this instrument relating to
scheme of amalgamation. The Government had considered the matter of
non-payment of stamp-duty on this instrument and considered it
appropriate to get this matter properly decided by initiation of proceedings
of stamp case; therefore the permission was granted for initiation of stamp
case and direction was issued to respondents. Accordingly, the respondent
no. 2 District Magistrate, Bareilly had passed impugned order dated
4.11.2015 for initiation of stamp case and constitution of Committee for
inspection of related property situated in Meerganj.

Initiation of proceedings of stamp case under Section 47-A of Indian
Stamp Act is within prerogative of respondents. They can make inspection
of such property for the purposes of assessment of market value etc. and



after it, they have to afford opportunity to person concerned, if a case of
non-payment of legally required stamp-duty is found; and thereafter they
may pass any such order against such person. The institution to stamp case
and issuance of notice in it does not necessarily mean that stamp-duty
would be imposed in those cases where no such duty is payable.

In present matter only notice has been issued by respondent, but so
far no order on merit has been passed. D.S.M. Sugar, Meerganj V. State
of U.P. and others, 2017 (2) AWC 1265

Land Acquisition Act

Ss. 6, 23—U.P. Land Acquisition (Determination of Compensation) and
Declaration of Award by Agreement) Rule (1997), R. 2—Acquisition
proceedings—Cannot be challenged by subsequent purchaser who
purchased land after publication of notification

Now well settled law that under the Land Acquisition Act the
subsequent purchaser cannot challenge the acquisition proceedings and that
he would be only entitled to get the compensation.

When confronted with the aforesaid exposition of law, learned
counsel for petitioner could neither dispute the same, nor could place any
precedent binding on this Court so as to pursue us to take an otherwise view
in the matter.

Thus, Court does not find that averments made in counter-affidavit
have been controverted by petitioner by filing any rejoinder affidavit as
none is available on record. The averments, therefore are un-rebutted. That
being so, when erstwhile owners have also received substantial



compensation under agreement, there is no scope to challenge acquisition
of land in dispute by petitioner, who is subsequent purchaser, through sale-
deeds dated 11.10.1999. M/s. Asian Townsville Farms Ltd., New Delhi
vs. State of U.P., 2017 (1) ALJ 190

S. 17 (1), (4) and 5-A- Right to fair Compensation and Transparency in
Land Acquisition, Rehabilitation and Resettlement Act, 2013 — Section
24 and 25- Acquisition of Land- Compensation — Section 17 (1)
admittedly invoked and possession was taken- Determination of
compensation was made in accordance with section 24 and 25 of Act,
2013

Court has held that, Mere reference of old act in award did not mean
that award was made under old Act Pursuant to decision of Supreme Court

in Savitri Devios Case a“uyr2615.Wa s

illegality found in award so as to quash on ground urged

A notification dated 12th March, 2008 was issued by the State
Government under Section 4(1) of the Land Acquisition Act, 1984
(hereinafter referred to as the Act) notifying that the land mentioned in the
schedule is needed for a public purpose, namely, for a planned industrial
development in Gautam Budh Nagar through Greater Noida Industrial
Development Authority. The notification also indicated that the provisions
of sub-section (1) of Section 17 of the Act was applicable, inasmuch as the
land was urgently required for a planned industrial development and,
therefore, it was necessary to eliminate the delay to be caused by an inquiry
under Section 5A of the Act. The notification indicated that the provision of
Section 5A of the Act would not apply and the inquiry under the said
provision would be dispensed with. The State Government thereafter,

ma d



proceeded to issue a declaration under Section 6 of the Act dated 30th June,
2008 and, being satisfied that the case was one of urgency, directed the
Collector to take possession of the land in question. Brahmpal V. State of
U.P. and others, 2017 (2) AWC 1514

S. 23 (1) and 25- Acquisition value of land- Market value of acquired
land has to be determined as on date of acquisition —Even High Court
as opined cannot determine market value ignoring principles of
determination as provided in Section 23(1) of Act

Undisputed facts are that First Appeal Nos. 757 and 749 both of
2012 arose from a common judgment dated 28.09.2002 in Land Acquisition
Reference Nos. 509, 510 and 511 all of 1991 passed by the Court of District
Judge, Gautam Budh Nagar. First Appeal No. 576 of 2008 arise from the
judgment dated 15.11.1988 passed by the District Judge, Ghaziabad in
Land Acquisition Reference No. 149 of 1985.

By notification under Section 4(1) of the Land Acquisition Act, 1894
(hereinafter to be referred as the 'Act’) made on 14.03.1980 certain land of
village Chhalera Bangar, Pargana and Tehsil Dadri, District Gautam Budh
Nagar was acquired. Notification under Section 6 of the Act was published
on 21.03.1980. Possession was taken on 02.05.1980. Special Land
Acquisition Officer made the award on 17.03.1982 offering compensation
@ Rs. 4.13 per square yard (equivalent to Rs. 12,497.74 per bigha). Before
the reference court the claimants-appellants have claimed compensation @
Rs. 40/- per square yard, however, by the impugned judgments the
reference court awarded compensation @ Rs.63,525/- per bigha which is
about Rs. 21/- per square yard.



Aggrieved with the aforesaid judgments of the reference court, the
above noted first appeals have been filed by the claimants. Deo Karan and
others v. State of U.P. and another, 2017 (1) AWC 785

Limitation Act

Sec. 5 - Condonation of delay- In filing appeal- Explanation given in
affidavit found to be false- Delay condonation application held liable to
be rejected

This first appeal has been filed beyond limitation by six years and 8
days, alongwith delay condonation application and affidavit. The affidavit
accompanying the delay condonation application has been sworn by one Sri
Brahampal Singh.

Perusal of aforequoted affidavit shows that apparently it is a false
affidavit.

In the case of Pundlik Jalam Patil Vs. Jalgaon Medium Project,
2008, 17 SCC 448, Hon'ble Supreme Court held that incorrect statement
made in the application seeking condonation of delay itself is sufficient to
reject the application without any further inquiry as to whether the
averments made in the application reveal sufficient cause to condone the
delay. In this case there was inordinate delay 1724 days, which was
condoned by the High Court and the order the High Court was set aside by
Hon'ble Supreme Court.

Facts of the present case clearly shows that the appellant was not
only negligent and careless but also the delay lacks bonafide and the
explanation given in the affidavit is concocted. Under the circumstances, |



do not find any good reason to exercise my judicial discretion. The delay
condonation application deserves to be rejected. Mahendra Singh V. State
of U.P. and another, 2017 (1) AWC 317

Sec. 5—Condonation of delay - Grounds—Required to see whether
explanation furnished is satisfaction or not for condonation of delay—
Rejection to condone delay without considering application not proper

In this case, the restoration application has been rejected for two
reasons, (1) there is no provision for filing the restoration application and
(2) day-to-day delay has not been explained. In view of the law laid down
by the Hondble Apex Court I n
Anantnag (AIR 1987 SC 1353) (supra), it is not necessary to explain day-
to-day delay, but what is required to be seen is whether explanation
furnished is satisfactory or not for condonation of delay. Here the
explanation furnished by the petitioner has escaped from the mind of the
appellate authority while considering the delay condonation application.

In view of the foregoing discussions, | find that the appellate
authority has erred in rejecting the restoration application filed by the
petitioner holding it to be barred by time and not maintainable. Under the
facts and circumstances of the case, the delay in filing the appeal is
condoned. Paramveer Sukhan Chandra V. State of U.P., 2017 (1) ALJ
643

Sec. 5- Sufficient Cause —Scope

The Rules of limitation are not meant to destroy rights of parties.
They virtually take away the remedy. They are meant with the objective
that parties should not resort to dilatory tactics and sleep over their rights.

he



They must seek remedy promptly. The object of providing a legal remedy
is to repair the damage caused by reason of legal injury. The statute relating
to limitation determines a life span for such legal remedy for redress of the
legal injury, one has suffered. Time is precious and the wasted time would
never revisit. During efflux of time, newer causes would come up,
necessitating newer persons to seek legal remedy by approaching the
courts. So a life span must be fixed for each remedy. Unending period for
launching the remedy may lead to unending uncertainty and consequential
anarchy. The statute providing limitation is founded on public policy. It is
enshrined in the maxim Interest reipublicae up sit finis litium (it is for the
general welfare that a period be put to litigation). It is for this reason that
when an action becomes barred by time, the Court should be slow to ignore
delay for the reason that once limitation expires, other party matures his
rights on the subject with attainment of finality. Though it cannot be
doubted that refusal to condone delay would result in foreclosing the suiter
from putting forth his cause but simultaneously the party on the other hand
is also entitled to sit and feel carefree after a particular length of time,
getting relieved from persistent and continued litigation.

There is no presumption that delay in approaching the court is
always deliberate. No person gains from deliberate delaying a matter by not
resorting to take appropriate legal remedy within time but then the words
"sufficient cause" show that delay, if any, occurred, should not be
deliberate, negligent and due to casual approach of concerned litigant, but,
it should be bona fide, and, for the reasons beyond his control, and, in any
case should not lack bona fide. If the explanation does not smack of lack of
bona fide, the Court should show due consideration to the suiter, but, when
there is apparent casual approach on the part of suiter, the approach of
Court is also bound to change. Lapse on the part of litigant in approaching



Court within time is understandable but a total inaction for long period of
delay without any explanation whatsoever and that too in absence of
showing any sincere attempt on the part of suiter, would add to his
negligence, and would be relevant factor going against him.

The Rules of limitation are not meant to destroy rights of parties.
They virtually take away the remedy. They are meant with the objective
that parties should not resort to dilatory tactics and sleep over their rights.
They must seek remedy promptly. The object of providing a legal remedy
IS to repair the damage caused by reason of legal injury. The statute relating
to limitation determines a life span for such legal remedy for redress of the
legal injury, one has suffered. Time is precious and the wasted time would
never revisit. During efflux of time, newer causes would come up,
necessitating newer persons to seek legal remedy by approaching the
courts. So a life span must be fixed for each remedy. Unending period for
launching the remedy may lead to unending uncertainty and consequential
anarchy. The statute providing limitation is founded on public policy. It is
enshrined in the maxim Interest reipublicae up sit finis litium (it is for the
general welfare that a period be put to litigation). It is for this reason that
when an action becomes barred by time, the Court should be slow to ignore
delay for the reason that once limitation expires, other party matures his
rights on the subject with attainment of finality. Though it cannot be
doubted that refusal to condone delay would result in foreclosing the suiter
from putting forth his cause but simultaneously the party on the other hand
is also entitled to sit and feel carefree after a particular length of time,
getting relieved from persistent and continued litigation.

There is no presumption that delay in approaching the court is
always deliberate. No person gains from deliberate delaying a matter by not



resorting to take appropriate legal remedy within time but then the words
"sufficient cause" show that delay, if any, occurred, should not be
deliberate, negligent and due to casual approach of concerned litigant, but,
it should be bona fide, and, for the reasons beyond his control, and, in any
case should not lack bona fide. If the explanation does not smack of lack of
bona fide, the Court should show due consideration to the suiter, but, when
there is apparent casual approach on the part of suiter, the approach of
Court is also bound to change. Lapse on the part of litigant in approaching
Court within time is understandable but a total inaction for long period of
delay without any explanation whatsoever and that too in absence of
showing any sincere attempt on the part of suiter, would add to his
negligence, and would be relevant factor going against him. Jagat Vir V.
Iffco Tokio General Insurance Co. Ltd. And Others, 2017 (35) LCD
197

Motor Vehicles Act

S. 166- Compensation —For death in vehicular accident- Widow even
after remarriage continuing to be legal representative of her husband-
Right to claim compensation being statutory right and second
marriage does not prohibit the same

Claimant-respondents made an application seeking compensation to
the tune of Rs.32,71,300/- along with 12% interest on the allegation that
Pramod Kumar Yadav after completing his duty on 20.7.2013 at about 6-7
p.m. while returning back home sitting on a motorcycle as pillion rider
being driven by Santosh Kumar Yadav was hit by a loader bearing
registration no. U.P.-78CN-1873 coming from wrong direction being
driven in rash and negligent manner, on account of which the driver of the



motorcycle Santosh Kumar Yadav and the pillion rider Pramod Kumar
Yadav both suffered serious injuries and were taken to Hailet Hospital
where both of them died. At the time of accident, deceased Pramod Kumar
Yadav was about 24 years and was earning about Rs.11,300/- per month
from private job and dairy business. Claim petition was filed by deceased's
wife and parents.

In this case, learned counsel for the appellant vehemently contends
that it was established by cogent evidence that Smt. Baby, the wife of the
deceased remarried after death of Pramod Kumar Yadav, hence, she was
not entitled to any compensation and the Tribunal has wrongly and illegally
treated her as a dependent and awarded compensation. It is pointed out that
after remarriage, her dependency is ceased and she is not entitled to claim
any compensation.

In reply, learned counsel for the claimant-respondent no. 1 has tried
to justify the impugned order. It was submitted on her behalf that merely by
remarriage, wife of the deceased will not be deprived of claiming
compensation on account of death of her spouse.

We have considered the argument advanced by learned counsel for
the parties and perused the record.

Further, Section 166 of the Motor Vehicles Act provides that any of
the representatives can file claim petition. Widow even after remarriage
continues to be the legal representative of her husband as there is no
provision under the Hindu Succession Act or any other law laying down
that after remarriage she does not continue to be the legal representative.
The right of succession accrues immediately on death of her husband and in



the absence of any provision, she cannot be divested from the property
vested in her due to remarriage.

In view of above facts and discussions, we are of the considered
opinion that remarriage cannot be held to be a disqualification for getting
compensation. Merely by the remarriage, the legal heirship of the claimant
does not vanish. The right to claim compensation is a statutory right and
second marriage does not prohibit the same. Moreover, there is no such
provision or restriction or exclusion of the right in the Act in the event of
remarriage after becoming widow. The changing patterns of life do have an
Impact on the law and life of a given society and the law must keep pace
with the changing socio-economic trend in the society. In other words, the
law should be an instrument of social change. Social justice provides for a
potential force for attainment of a progressive society. For the aforesaid
facts and discussions, the argument that the widow after remarriage is not
entitled to any compensation is not liable to be accepted and is hereby
rejected. United India Insurance Co. Ltd. V. Smt. Baby and others,
2017 (2) AWC 1181

Provincial Small Cause Courts Act

S. 15 (1) read with Articles 4, Schedule-11 and 25- Suit —For eviction,
arrears of rent and damages- Rejection of- Remedy of eviction should
not fail on bald assertion that opposite party had denied himself to be
tenant- Only prima facie valid title would defeat remedy of eviction
This Civil Revision has been filed against the judgement dated
29.10.2013 passed by the court of Judge, Small Causes in S.C.C. Suit No.



26/2010, whereby the suit filed by the revisionist for eviction, arrears of
rent and damages has been rejected by the court below.

Briefly stated, relevant facts of the case are that the revisionist
undisputedly is the owner of land and house in question which was allotted
to him by U.P. Awas Evam Vikas Parishad in the year 2002 under a sale
deed executed on 26.3.2002 and registered on 4.4.2002. The disputed house
came to be occupied by the opposite party since the month of April, 2006
whereas, as per the version of opposite party, the house has been occupied
by him since 10.3.2016.

The Court below has clearly misconstrued the evidence on record.
Moreover, having refrained from entering into the prima facie title of the
respondent as an incidental issue, though permissible to be looked into, as
Is well settled, has committed a material irregularity. Such an approach
defeats the purpose and object of the laws of tenancy and is against the
public policy. Law envisages a remedy and protection both. The remedy of
eviction should not fail on the bald assertion that the opposite party has
denied himself to be a tenant. Only a valid, prima facie, title would defeat
the remedy of eviction. Once there was oral evidence of two witnesses who
in their examination-in-chief and cross-examination had deposed clearly
about the house being let out on rent and this aspect of the matter being
independent of the default as regards payment of rent, ought to have
weighed in the light of evidence on record and failure to delve into this
aspect of the matter has clearly resulted into miscarriage of justice.

All these aspects of the matter have not been gone into by the court
below, therefore, Court is of the considered opinion that the judgement
impugned being legally unsustainable and miscarriage of justice being
apparent, calls for interference under Section-25 of the Provincial Small
Causes Court in the interest of justice. Suffice it to say, that in a situation of



prima facie title being proved, the suit can be returned under Section 23 for
being presented before the regular court.

Accordingly, the revision is allowed, the impugned judgment is set aside
and the matter is remitted for a fresh decision on the issues involved. Hari
Shankar Kushwaha v. Jai Prakash Singh @ Kaptan Singh, 2017 (1)
AWC 671

Sec. 15 (2) Proviso- Pecuniary jurisdiction (enhanced by U.P. Civil
Laws (Amendment Act)2015, w.e.f. December 7, 2015) -Determination
of

The main submission raised, is that the Additional District Judge,
functioning as a Judge Small Causes Court does not have jurisdiction to
entertain a suit whose valuation is Rs. 60,300/- such a suit after the coming
into force of the U.P. Civil Laws Amendment Act, 2015 is to be tried by a
Civil Judge (Senior Division) working as a Judge, Small Causes Court.

The issue of pecuniary jurisdiction has been raised only during
arguments. It has not been raised before the Trial Court or in the the memo
of revision.

The controversy as to the jurisdiction of the Judge Small Causes
Court has been decided by this Court, vide judgment dated 29.08.2016,
passed in S.C.C. Revision No. 278 of 2016, Shobhit Nigam Vs. Smt.
Batulan and another. It has been held that consequent to the amendment, in
Section 15 of the Provincial Small Causes Court Act, an SCC Suit having a
valuation between Rs. 25,000/- to Rs. 1 lakh shall lie before the Small
Causes Court presided over by a Civil Judge ( Senior Division). The suits



having a valuation of more than Rs. 1 lakh would lie before the Additional
District Judge/District Judge constituting a Small Causes Court.

Under the circumstances, this Court finds that the order impugned
dated 15.10.2016 is without jurisdiction and is hereby set aside. The SCC
revision is allowed. Hori Lal V. Ajay Kumar Jaiswal, 2016 (35) LCD 64

Sec. 25-Ejectment suit-Arrears of rent-Dismissed on ground landlady
did not file original sale deed whereby she acquired title to shop in
guestion-Justification of-A landlord can file a suit for arrears of rent
and eviction-No requirement under law that suit should be filed by
owner of the premises in question-Dismissal improper hence set aside,
matter remanded for fresh orders.

In my considered opinion once the original lease agreement was
available on record, the same should have necessarily formed the basis of
the suit.

It is settled law that a landlord can file a suit for arrears of rent &
eviction. There is no requirement under law that the suit should be filed by
the owner of the premises in question. A landlord is a person to whom rent
is payable. He may not be the owner.

Accordingly the revision is allowed and the order dated 24.09.2011
IS hereby set aside and the matter is remanded back to the trial court to pass
fresh orders on the merits of the case, in accordance with law after
affording opportunity of hearing to the parties. This exercise may be
completed expeditiously preferably within a period of six weeks from the
date of production of a certified copy of this order before him. Rajendra
Kumar Prajapti And 2 Others Vs. Vijay Shanker Singh And 4 Ors.,
2017(1) ARC 300.



Reqgistration Act,

Section 17(1)(b) —Relinquishment of any right in immovable property-
Held, Requires compulsory registration, which is not the case in the
present matter

It is a fact that relinquishment of any right in immovable property
requires compulsory registration, which is not the case in present matter. In
natural course, after death of Musaddi Lal, his three legal heirs are found,
which are his wife Smt. Tulsa Devi and the two sons Shiv Kumar and
Moolchand. Smt. Tulsa Devi had not claimed any share in this property and
had specifically stated in evidence that this property was partitioned in
equal share between her two sons namely, plaintiff and defendant no.-2. In
absence of any claim of Smt. Tulsa Devi in disputed property, the only
plaintiff and defendant no.-2 would be legal heirs of this disputed property
in equal half shares. In these circumstances, it is immaterial as to whether
Musaddi Lal or Smt. Tulsa Devi had relinquished rights in disputed
property or not, but it is found that after the death of Musaddi Lal, there are
only two claimants of his property, who are his sons Shiv Kumar, the
plaintiff and Moolchand the defendant no.-2, who are knowingly and
deliberately not accepting any right of their mother Smt. Tulsa Devi. Tulsa
Devi is also not claiming any right of this property and has supported the
claim of plaintiff-respondent on point of his half share in disputed property
and the family partition. Therefore, in these circumstances, in present
matter this claim of plaintiff-respondent is found correct that he is owner of
half of share of disputed property after the partition being acted upon and is
enjoying its possession. In these circumstances, the point of registration of
alleged surrender of right through relinquishment and registration of the



same become redundant. Accordingly, the second substantial question of
law is decided as redundant and against the appellants and in favour of
plaintiff-respondent. Smt. Kiran v. Shiv Kumar, 2017 (35) LCD 362

Representation of People Act

Sec. 82—CPC, 0.1, R.9—Non-joinder of necessary parties—effect of

Once all contesting candidates made parties, there can be no non-
joinder of necessary party. Rajendra Pratap Singh @ Moti Singh V.
Ram Singh, AIUR 2017 All. 12 (LB)

Scheduled Caste & Scheduled Tribe (Prevention of Atrocities) 1989

Application of S. 468 of Cr.PC

Hondoble Court held that the
Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Act
1989, shall be punishable with imprisonment for a term which shall not be
less than six months but which may extend to five years and with fine.
Thus, the provisions contained under section 468 Cr.PC do not apply in
instant case. Arvind Kumar Kureel and another V. State of U.P. and
another , 2017 (98) ACC 53

Sentencing
Cardinal principle of sentencing

Hondble Court held that, i n
multiple factors have to be considered by this Court. The law regulates

of f en

t

he



social interests, arbitrates conflicting claims and demands. Security of
individuals as well as property of individuals is one of the essential
functions of the State. The administration of criminal law justice is a mode
to achieve this goal. The inherent cardinal principle of criminal
administration of justice is that the punishment imposed on an offender
should be adequate so as to serve the purpose of deterrence as well as
reformation. It should reflect the crime, the offender has committed and
should be proportionate to the gravity of the offence. Sentencing process
should be sterned so as to give a message to the offender as well as the
person like him roaming free in the society not to indulge in criminal
activities but also to give a message to society that an offence if committed
would not go unpunished. The offender should be suitably punished so that
society also get a message that if something wrong has been done, one will
have to pay for it in proper manner irrespective of time lag.

Further sentencing process should be sterned but tampered with
mercy where-ever it is so warranted. How and in what manner element of
leniency shall prevail, will depend upon multifarious reasons including the
facts and circumstances of individual case, nature of crime, the matter in
which it was committed, whether preplanned or otherwise, the motive,
conduct, nature of weapon used etc. But one cannot be lost sight of the fact
that undue sympathy to impose inadequate sentence would do more harm to
justice system as it is bound to undermine public confidence in the efficacy
of law. The society cannot long endure such serious threats. It is duty of the
court to give adequate, proper and suitable sentence having regard to
various aspects, some of which are noticed above. Raghuveer Singh V.
State of U.P. 2017 (98) ACC 814

Service Law



Compassionate appointment — Constitution of India Article 5- Indian
Citizenship Act S. 5- Denial of- on ground of claimant/petitioner being
Nepali by citizenship- An Indian citizen marrying a foreigner does not
confer citizenship upon foreigner automatically- Government service is
strictly restricted to person who are natural citizens of India or have
acquired Indian Citizenship- A person who is not Indian citizen cannot
take regular or permanent job with Government either Central or
State

The petitioner is seeking quashing of the order dated 21.9.2016
whereby her claim for appointment on compassionate ground has been
rejected on the ground that the petitioner is a citizen of Nepal as per the
documents produced by her and therefore not being an Indian citizen is not
entitled for government job in India.

In my opinion merely becoming a member of the family of the
deceased government servant does not make a person an Indian citizen. An
Indian citizen marrying a foreigner does not confer citizenship upon that
foreigner automatically.

Thus government service is strictly restricted to the persons who are
natural citizens of India or have acquired Indian citizenship. A person who
Is not an Indian citizen cannot take a regular or permanent job with the
government, either Central or State. Nothing has been shown by the
petitioner which entitles her to claim appointment under any department of
the State Government inspite of her being a foreigner merely by marrying
an Indian citizen.

In this view of the matter | do not find any illegality or infirmity in
the impugned order. The writ petition lacks merit and is accordingly
dismissed. Raj Kumari v. State of U.P. and others, 2017 (1) AWC 873



Compassionate Appointment- Married son- Entitlement- Held, entitled
as the Scheme for Compassionate appointment to the heirs of deceased
employee of Cantonment Board does not exclude a married son from
the definition of Family

This question fell for consideration before this Court when the other
person Shri Vishal Kumar filed a writ petition herein bearing Writ Petition
No. 5265(S/S) of 2014; Vishal Kumar Vs. Union of India. This Court after
hearing the learned counsel for the parties held that on a bare reading of the
scheme a married son had not been excluded from the definition of family
for the purposes of compassionate appointment under the scheme in
question.

Two persons similarly placed can not be treated differently. Once
this Court had quashed a similar order in the case of Vishal Kumar which
has attained finality between the parties, then the benefit of the said
judgment ought to have been extended to the petitioner also. However, if it
was not, now, at least this Court can not treat the petitioner differently,
specially, in view of the judgment of this Court as this Bench does not find
any reason to take a different view of the matter rather on a reading of the
scheme as existing on the relevant date, the Court finds that no distinction
was made therein between a married and an unmarried son while including
the 'son' within the definition of family for compassionate appointment.
Further more, on a reading of the provision the Court finds that the relevant
factor to be considered is dependency of the son of the deceased employee
and the question of marriage or otherwise is absolutely irrelevant. At best,
on being married, a presumption could be drawn by the opposite parties
about having independent source of income, but, that can not be conclusive



as examples of married sons also being dependent upon their father, are
every day experience.

As far as the recital contained in the subsequent order dated
12.02.2016 that cases of compassionate appointment already settled shall
not be reopened is concerned, present case cannot be said to have been
settled, as, a similar order was quashed by this Court, therefore, the law laid
down as clarified by this Court should have been applied and would apply
in the case of the petitioner also, he being similarly situated. Sushil Kumar
v. Union of India and others, 2017 (35) LCD 250

Disciplinary enquiry — After retirement-After retirement no enquiry
can be initiated for an event took place four year prior to date of
service of charge-sheet on retired employee

The contention of the petitioner is, that after he had retired from the
post of an Assistant Engineer in U.P. Provincial Division, U.P.P.W.D.,
Hathras ( Mahamaya Nagar) on 30.11.2006, he was served with a charge
sheet on 27.2.2007 which related to the financial year 1998-99, and thus,
the disciplinary enquiry did not conform to the mandatory provisions of
Regulation 351 A of the Civil Service Regulations which provides that if a
public servant who had retired shall not be proceeded against by the
department in respect of any event which took place more than four years
before the institution of the proceedings if the proceedings were not
instituted while the petitioner was in service. For this purpose the petitioner
has also relied on a Government Order dated 17.01.2001.

In reply , the learned Standing Counsel argued that, in fact, the
proceedings were initiated while the petitioner was in service. He argued
that by the order 12.07.2006 an enquiry officer was appointed. The learned



Standing Counsel further argued that the charges which were leveled
against the petitioner were known to the respondents only when another
Executive Engineer in the Department was proceeded against by means of a
charge sheet dated 12.04.2006 meaning thereby that the prohibition in the
Regulations 351 A and the Government order dated 17.1.2001 would not
come into play. Durga Prasad Pachouri V. State of U.P. and others,
2017 (1) AWC 798

Disciplinary proceedings if found to be vitiated on any technical
ground such as non-observance or violation of any statutory provisions
or violation of principles of natural justice, matter was to be remitted
back to disciplinary authority to conduct enquir7y from stage it stood
vitiated- Delay in initiating disciplinary proceedings alone could not
constitute ground to quash disciplinary proceedings

Aggrieved by the order imposing punishment of Censure entry and
withholding of one increment with non cumulative effect awarded in
disciplinary proceedings, the respondent filed a claim petition before the U.
P. Public Services Tribunal.

The Tribunal vide impunged order dated 4.7.2016 allowed the claim
petition and set aside the punishment order.

Learned counsel appearing for the petitioner-Corporation submits
that when the Tribunal returned a finding that copy of the enquiry report
was not supplied to the respondent and no opportunity to submit an
explanation was given, in the circumstances it was incumbent upon the
Tribunal to have remanded the matter back to the Disciplinary Authority to
be started de novo from that stage. However, a manifest error of law was



committed by the Tribunal in allowing the claim petition in toto and setting
aside the punishment order.

In case disciplinary proceedings are found to be vitiated on any
technical ground such as non-observance or violation of any statutory
provisions or violation of principles of natural justice, the matter is to be
remitted back to the disciplinary authority to conduct the enquiry from the
stage it stood vitiated and to bring it to a logical end by concluding the
same.

In accordance with the principles laid down by the Hon'ble Apex
Court, the delay in itself alone cannot constitute a ground to quash the
disciplinary proceedings. The facts and circumstances of the case needs to
be examined considering the gravity and magnitude of the charges levelled,
and whether the delay is unexplained and has resulted in causing any
prejudice to the delinquent employee.

In the light of the above mentioned settled legal propositions, we are
of the considered view that impugned order dated 4.7.2016 passed by U. P.
Public Services Tribunal (Annexure 1 to the writ petition) is not liable to be
sustained and is hereby set aside, and the matter is remitted back to the
disciplinary authority to examine the issue whether it is still required to
hold a de novo enquiry from the stage it stood vitiated i.e. non supply of the
enquiry report or is liable to be dropped on the ground of delay. The
disciplinary authority while taking the decision shall bear in mind the
gravity of the charges levelled, as also the reasons for delay in initiation of
the disciplinary proceedings and prejudice, if any, caused to delinquent
employee on account of delay in initiating the disciplinary



proceedings. U.P. Power Corporation Ltd. v. Sanjay Gupta, 2017 (2)
AWC 1326

Dismissal- From post of constable- Petitioner was afforded full
opportunity to deny charges — Validity of

The petitioner who was a constable was awarded a punishment of 14
days punishment drill. Since he did not undergo the punishment, he was
charge sheeted. An enquiry was instituted under the Uttar Pradesh Police
Officers of the Subordinate Ranks (Punishment and Appeal) Rules, 1991.

The enquiry officer submitted his report on 5.5.1993. In pursuance
thereof the punishing authority had issued a show cause on 15.5.1993 to the
petitioner. The petitioner was required to give a reply to the show cause
issued to him on 15.5.1993. However, no reply was forthcoming and the
petitioner only tried to linger the matter. He never appeared and only sent
telegrams stating that he was ill. He was in fact also granted time, as he was
sending telegrams informing about his illness. The petitioner was informed
about the grant of time by means of a registered post.

The punishing authority, thereafter, upon considering the facts of the
case and also after taking into account the fact that the police force was a
disciplined force dismissed the petitioner from service on 30th July, 1993.
A definite finding had been recorded with regard to a gross indiscipline act
committed by him.

The petitioner preferred an appeal before the Deputy Inspector
General, Varanasi against the dismissal order dated 30.7.1993. The appeal
was also dismissed on 15.10.1993.

Upon the perusal of the record of the case, we find that the petitioner
indulged in an act which would come under the category of "grave



indiscipline". The police force is a disciplined force and no indiscipline can
be tolerated therein. In State of Punjab Vs. Ram Singh AIR 1992 SC 2188
the Supreme Court held that a person serving in a disciplined force
demands strict adherence to the rules and procedure. Similar view was
again reiterated by the Supreme Court in State of U.P. and others Vs.
Ashok Kumar Singh and another 1996(1) SCC 302 and in Chandra Pal
Singh Vs. State of U.P. and others 2001(2) UPLBEC 728. In the light of the
aforesaid, we find that the punishment which was awarded was in
consonance with the guilt. Thus, the argument of the counsel for the
petitioner that the punishment imposed upon him was disproportionate is
devoid of merit.

The petitioner has also not explained the laches. A simple assertion
that he came to know about the order of State Tribunal dated 27.10.1998 on
1.5.2007, does not seem to be very convincing. Thus the writ petition also
suffers from laches, apart from the fact that it has got no merit. Ram
Ratan V. State of U.P. and others, 2017 (1) AWC 1062

U.P. Recruitment of Dependents of Government Servants Dying-in
Harness Rules - R. 2 (c)- Compassionate appointment- Rejection of
claim on ground of appellant being adopted son of deceased-employee-
Adopted son of deceased-employee- Adopted son under provisions of
law does not stand in position inferior to natural son

It was contended that an adopted son came to be included in the
definition of "family" under the 1974 Rules only by way of the IXth
Amendment to the Rules which was enforced with effect from 22
December 2011. It is therefore submitted that the claim of the appellant
who was admittedly an adopted son was correctly turned down by the
Corporation.



As is evident from the above, sons were always considered as part of
the family of the deceased government servant. An adopted son under the
provisions of law does not stand in a position inferior to a natural son. This
Is more than evident from a reading of Section 12 of the Hindu Adoption
and Maintenance Act, 1965. The Amendment of 2011, in our considered
opinion, is merely clarificatory in character and only amplifies a position
which was already implicit in the expression "son" as used in the 1974
Rules. We see no reason to read Rule 2 (c) of the 1974 Rules so as to
exclude an adopted son from the expression "son™ as used therein. We
record this conclusion also bearing in mind that the 1974 Rules are a
beneficial piece of legislation and must be interpreted accordingly.

In view of the above, we are of the considered opinion that the
rejection of the claim of the appellant solely on the ground that he was the
adopted son and therefore not covered under the 1974 Rules cannot be
sustained.

Court accordingly allow the instant special appeal and set aside the
judgment and order of the learned Single Judge dated 8 November 2016.
Writ -A No. -34297 of 2012 (Prem Kishor Vs. State of U.P. & Others) shall
consequently stand allowed. The orders dated 11 October 2010 and 15
October 2010 are hereby set aside. In consequence, we direct the fourth
respondent to review the claim of the appellant in light of the observations
made herein above. Prem Kishor V. State of U.P. and others, 2017 (1)
AWC 924

Societies Registration Act

Ss. 4 and 25 (1) — Scope



In case the petitioner, or for that matter any member, has any
grievance regarding constitution of the Committee of Management of the
society, they will have a remedy available to them under sub section 1 of
Section 25 of the Act which provides that the prescribed authority may, on
a reference made to it by the Registrar or by at least one-fourth of the
members of a society shall decide, in a summary manner, any doubt or
dispute in respect of the election or continuance in office of an office-bearer
of the society. The grounds on which the election dispute of Committee of
Management of a society can be raised under sub section 1 of section 25 of
the Act are inter alia that the result of the election has been materially
affected by the improper reception, refusal or rejection of any vote or the
reception of any vote which is void. The proviso appended to section 4
provides that if the managing body of the society is elected after the last
submission of the list, counter signatures of old members shall be obtained
on the list and if the old office-bearers do not countersign the list, the
Registrar will issue a public notice or notice to such persons as he thinks fit
inviting objections. Thus, apart from the remedy available to the petitioner
under section 1 of section 25 of the Act, once elections are held, he will
have opportunity to object to the newly elected managing body of the
society under section 4 of the Act.

Once the elections are held, the petitioner will have opportunity to
challenge the same in accordance with the provisions contained in section
25 (1) of the Act. He will have also an opportunity to object the managing
body which the newly elected managing body of the society of the college
would be required to furnish to the Registrar under section 4 of the
Act. C/M Rashtriya Vidyalaya Thru.President Balbhadra Dubey V.
State of U.P. Thru. Prin. Secy., Institutional Finance 2017 (35) LCD
195



Sec. 25 (1) —Constitution of India- Article 226- Continuance in office of
office-bearer of Society- objection as to maintainability of writ petition
overruled —Matter as held ought to have been referred by Deputy
Registrar to prescribed authority

A preliminary objection has been filed by respondent no.4 as to the
maintainability of the writ petition stating therein that since petitioner no.2
is neither Manager nor Secretary of the committee of management of the
society, as such he could not file this petition alleging himself to be the
Secretary of the committee of management of the society. It has also been
stated that no valid resolution of the committee of management of the
society has been filed authorizing the petitioner no.2 to file this petition
thus on these grounds, the petition is liable to be dismissed.

The question at this juncture is as to whether in a situation where the
resignation of an office-bearer or a member of the committee of
management of the society is in dispute, the Deputy Registrar/Registrar has
jurisdiction and authority to determine the said issue exercising his powers
under Section 4 of the Act or he, in such a situation, has to refer the matter
for its resolution to the Prescribed Authority under Section 25 (1) of the
Act.

If the facts of the present case are tested on the touchstone of
aforesaid legal proposition, | have no hesitation to hold that the matter
ought to have been referred by the Deputy Registrar, Faizabad Division,
Faizabad to the Prescribed Authority as a dispute in relation to continuance
in office of the petitioner as also that of respondent no.4 as Manager had
arisen on the objection filed by the petitioner. The Deputy Registrar himself
could not have decided the said dispute; rather he ought to have referred the



matter to the Prescribed Authority in terms of Section 25 of the Act. The
aforesaid conclusion is supported by the view taken by this Court in various
cases, such as in the cases of Sarrafa Committee, Panchayati
Dharamkanta,Mathura vs. State of U.P. and others, reported in 2011 (3)
AWC 2409, Gram Shiksha Sudhar Samiti, Junior High School, Sikandra
District Kanpur Dehat and another vs. Registrar, Firms Societies and Chits,
U.P. Lucknow and others, reported in (2010) 3 UPLBEC 2522.

For the discussions made and reasons given above, the writ petition
deserves to be allowed, which is hereby allowed and the impugned order
dated 07.10.2016 passed by the Deputy Registrar, Firms, Societies and
Chits, Faizabad is hereby quashed. The Deputy Registrar is directed to refer
the entire dispute to the Prescribed Authority within a week from the date
he receives a certified copy of this order. The Prescribed Authority
thereafter will decide the dispute in terms of Section 25 (1) of the Societies
Registration Act within two months. Darul Uloom Ahle Sunnat
Gulshane Tayaba Bantheehwa & Anr. V. Depuy Registrar Firms
Societies & Chits 145 Reedganj & Ors, 2017 (1) AWC 225

S. 25(2) —Registrar’s power to call meeting of general body for electing
office bearers —held power is directory

In our considered view, the conclusion reached by the Division
Bench is based upon the assumption that Section 25(2) is firstly of a
mandatory character, and secondly that the same confers exclusive
jurisdiction and authority on the Registrar alone. Here it becomes pertinent
to note that the powers exercisable by the Registrar in terms of sub-section
(2) by the very nature of the power conferred is apparently directory in
nature. The power conferred on the Registrar becomes exercisable upon



him being satisfied that an election of office bearers of a society has not
been held within the time specified under its rules or bye laws. The
provision then prescribes that upon such satisfaction being arrived at, the
Registrar "may" call a meeting of the general body of such society for
election of its office bearers. It becomes further relevant to note that all
further actions that the Registrar takes from this point onwards has to be in
accordance with the provisions of the rules of the society relating to
meetings and elections. The very language of the provisions indicates that
the power vested in the Registrar under sub-section (2) is directory and
permissive. Sub-section (2) in our considered opinion, is neither couched in
mandatory terms nor is it liable to be interpreted in a manner where we may
be compelled to hold that the Registrar must necessarily convene a meeting
of the general body of the society immediately upon the term of the
erstwhile committee having come to an end or fresh elections having not
been held. This we so hold in light of the fact that there may be varied
circumstances in which elections of office bearers of a society may not
come to be held within the time specified under its rules. It cannot be said
that in all situations where elections of office bearers of the society have not
been held, the same is attributable to a deliberate default on the part of the
existing office bearers. A stark example is the present case itself where on
account of the appointment of the Authorised Controller as far back as in
1988, the elected office bearers stood removed and were unable to hold any
elections whatsoever. These and other similar situations may result in
elections of office bearers not being held within the time specified under
the rules of the society. It is in this sense that we have found the powers of
the Registrar to be directory and permissive. On a thoughtful consideration
of the nature of the power conferred, the circumstances in which it is liable
to be exercised, it is apparent that sub section (2) confers a discretionary



power upon the Registrar to convene a meeting of the general body of the
society. Our conclusion on this aspect is further buttressed by the use of the
word "may" in sub-section (2) insofar as the power of the Registrar to
convene a meeting of the general body is concerned.

In this case, Court has held that the second assumption on which the
conclusion of the Division Bench appears to rest is the understanding that
the Registrar was conferred with exclusive “jurisdiction™ and authority to
convene a meeting of the general body. This assumption in our considered
view is clearly misplaced when one reads sub-section (3) of Section 25
which is in the following terms:

Where a meeting is called by the Registrar under sub-section (2), no
other meeting shall be called for the purpose of election by any other
authority or by any person claiming to be an office-bearer of the society."

As would be evident from a reading of sub-section (3), the power
and jurisdiction of any other authority or person to call a meeting for the
purpose of elections stands eclipsed only in a situation where a meeting has
already been called by the Registrar under sub-section (2). In fact sub-
section (3) recognises that a meeting for the purposes of elections may in
fact be convened by any other authority or by any other person. The power
of that other authority or person to convene such a meeting stands taken
away only if the Registrar has assumed jurisdiction and taken steps under
sub-section (2) to convene a meeting. The Committee of Management,
Dadar Ashram Trust Society and others V. Mahatma Gandhi Kashi
Vidyapeeth, Varanasi and others, 2017 (35) LCD 307

Statutory Provisions




English translation of Upbhokta Sanrakshak Evam Bant Map
Anubhag-2, Noti. No. 28/2016/C.P.674/84-2-2016-C.P. 29-96, dated
December 27, 2016, published in the U.P. Gazette, Extra., Part 4,
Section (Kha), dated 27" December, 2016, p.2 [A.P.689]

In exercise of the powers under sub-section (2) of Section 30 of the
Consumer Protection Act, 1986 (Act No. 68 of 1986), the Governor is
pleased to make the following rules with a view to amending the Uttar
Pradesh Consumer Protection Rules, 1987.

1. Short title and commencement .- (1) These rules may be called the
Uttar Pradesh Consumer Protection (Thirteenth Amendment)
Rules, 2016.

(2) They shall come into force with effect from the date of their
publication in the Gazette.

2. Amendment of Rule 6.- In the Uttar Pradesh Consumer Protection
Rules, 1987 in Rule 6 in sub-rule(1), for clause (a), the following clause
shall be substituted, namely-

fi(a) The President of the state Commission shall receive the salary
of the Judge of the High Court if appointed on whole time basis. A member
if sitting on whole time basis shall receive a consolidated honorarium of Rs.
20,910 per month but the whole time members who have retired from the
Uttar Pradesh Higher Judicial Service/ Indian Administrative Service/ Uttar
Pradesh Civil Service (Executive Branch), shall get the amount equal to
amount of last pay drawn after deducting the amount of consolidated
pension (before commutation) in the form of honorarium which shall not be
greater than the amount of | ast

pay



Ministry of Personnel, Public Grievances and Pensions (Deptt. Of
Personnel and Training), Noti. No. G.S.R. 69(E), dated January 23,
2017, published in the Gazette of India, Extra., Part Il, Section 3(i),
dated 24™ January, 2017, p.2, no. 62 [ F.No. 26012/1/20LEstt. (A

IV][L]

In exercise of the powers conferred by the proviso to the Article 309
of the Constitution, the President hereby makes the following rules further
to amend the Fundamental Rules, 1922, namely-

1. (1) These rules may be called the Fundamental (Amendment)
Rules, 2017.
(2) They shall come into force on the date of their publication in the
Official Gazette.

2. In the Fundamental Rules, 1922, in Rule 56, in clause (d), after the
sixth proviso, the following proviso shall be inserted, namely-

APr ovi de dotwathstanding @anytheng contained in the fifth
proviso, the Central Government may, if considers necessary, in public
interest, so to do, give an extension in service for a further period not
exceeding one year beyond the said period of two years to the Foreign
Secretaryo

Ministry of Health and Family Welfare, Noti. No. G.S.R. 57(E), dated
January 13, 2017, published in the Gazette of India, Extra., Part Il,
Section 3(i), dated 19" January, 2017, p. 2, No. 50 [F. No.
P.15025/242/2015-DFQC (Food)] [L]

In exercise of the powers conferred by Section 91 of the Food
Safety and Standards Act, 2006 (34 of 2006), the Central Government



hereby makes the following rules further to amend the Food Safety and
Standards Rules, 2011, namely

1. (1) These rules may be called the Food Safety and Standards
(Amendment) Rules, 2017.

(2) They shall come into force on the date of their publication in the
Official Gazette.

2. In the Food Safety and Standards Rules, 2011, in Chapter 2, in Rule
2.1, in sub-rule (2.1.2), in clause 1, relating to qualification, in sub-
clause (ii11), in i tem (b), f
yearso shall be substituted.

Transfer of Property Act

Sec. 54 - Scope of - A contract for sale does not create any interest in or
charge upon such property.

A person who has contracted to buy land is not the owner of any
interest in the land and is, therefore, not competent to apply to set aside an
execution sale of the same land.

Section 54 itself says that a contract for sale does not create any
interest in or charge upon such property.

In other words, a person having an agreement for sale in his favour
does not get any right in the property except the right of litigation on that
basis. Sometimes it is also described that a contract for sale is merely a
document, creating a right to obtain another document. Radha Soami
Satsang V. State of U.P., 2017 (134) RD 71

r

t



Sec. 106 - Notice determining tenancy - Non recording of finding
thereto while decreeing suit-Effect-The tenancy will not stand
determined unless the notice determining tenancy is reported to be
served upon the tenant-In absence of any finding the Court below
committed jurisdictional error in decreeing the suit - Decretal of suit
improper.

The court below has not recorded any finding regarding the service
of notice. The tenancy will not stand determined unless the notice
determining tenancy is reported to be served upon the tenant.

In the absence of any finding in this regard the court below
committed jurisdictional error in decreeing the suit by holding that the
tenancy of the defendant revisionist stood determined by the said notice.
Satish Chandra @ Satish Pandit V. Manohar Lal Gera, 2017(1) ARC
470.

Sec. 106 - Lease - determination of

In the present case plaintiff-respondent owner and landlord of the
property. Contention of the plaintiff tenancy came to an end on 30.4.2013
but appellant did not vacate the premises. His assertion that ground floor of
the building at monthly rent of Rs. 25,000 and second floor of the building
at Rs. 21,000/- was given to defendant. Tenancy expired by efflux of time.
Payment of rent of Rs. 46,000/- by means of cheque established. Electricity
bill of both portions paid by the appellant. Plea of appellant that he was
tenant of only ground floor. Tenancy agreement executed between the
parties only in respect of ground floor. Tenancy of second floor was at Will
determinable on notice under section 106 of the Act. Notice required the
tenant to vacate the second floor by 14.6.2013. Suit filed on 31.5.2013



before expiry of statutory period. Defendant-revisionist deprived of
minimum notice period. Suit for eviction of defendant/revisionist from
second floor bad in law. Suit for eviction of defendant from ground floor
decreed. Plaintiff entitled to damages/rent from date of expiry of lease
period, enhance @ 10% on annual basis. Revision allowed in part. Ramdev
Yadav V. Dr. B.K. Singh, 2017 (134) RD 336

U.P. Consolidation of Holdings Act
Section 48- Revision- Scope-Non-Recording of Reasons- Sustainability-
Held, not sustainable

In Mc Dermott International Inc. Vs. Burn Standard Co. Ltd. & Ors.
(2006) 11 SCC 181 Apex Court referring to Bachawat's Law of Arbitration
and Conciliation, 4th Edn., pp. 855-56 in para 56 said:

"Reasons are the links between the materials on which certain
conclusions are based and the actual conclusions..."

Recently the Apex Court in Kranti Associates Private Limited &
Anr. Vs. Masood Ahmed Khan & Ors. (2010) 9 SCC 496 referring to the
judgment in Mohan Lal Capoor in para 23 said:

"Such reasons must disclose how mind was applied to the subject-
matter for a decision regardless of the fact whether such a decision is purely
administrative or quasi-judicial. This Court held that the reasons in such
context would mean the link between materials which are considered and
the conclusions which are reached. Reasons must reveal a rational nexus
between the two."



Court has considered the submissions made by the parties and have
perused the record.

As regards, the contention that the petitioner was entitled to the
benefit of Section 20(4) of the Rent Control Act, it would be relevant to
note that no such argument was raised before the trial Court. This
categorical observation is to be found in the order of the trial Court.

Order in accordance with law after giving opportunity of hearing to
all concerned parties. Sheo Pal V. Basu Deo and Others, 2017 (35) LCD
257

U.P. Land Revenue Act

Secs. 27, 28—U.P. Consolidation of Holdings Act—Correction in
map—Validity of

Plea that correction in map can only be done during consolidation
operations and since correction ordered in final consolidation map
proceedings initiated barred by S. 11A of Act. Correction to be made in
accordance with S. 27 of Act. Bar under S. 11A has no application in
correction of map. Once final consolidation operations come to close,
correction of map to be done as per S. 28 of land Revenue Act. Raja Ram
vs. Additional Commissioner, Varanasi Division, Varanasi, 2017 (1)
ALJ (NOC) 43 (All.)



U.P. Panchayat Raj Act

Ss. 12 J and 12 A — U.P. Panchayat Raj Rules, 1947 —Rule 46 B —
Pradhan —Appointment of- On temporary basis for performance of
Work —Consideration of

In a situation when the elected Pradhan was confined in jail, for
performance of the work of the Pradhan, the matter came up in the notice of
prescribed authority (District Magistrate), who appointed the respondent
no. 4 as Pradhan on temporary basis till further orders.

While assailing this order learned senior counsel relying upon the
two Division Bench judgements of this Court in Udaivir vs. State Election
Commission of U.P., RD 2009(106)151 and Pushpendra Kumar vs. State of
U.P., ADJ 2010 (4) 348, submits that before appointing the Pradhan till
election or till further orders against the temporary vacancy, wishes of the
elected members of the Gram Panchayat ought to have been obtained as to
who should work as Pradhan.

Court has held that, the impugned order passed by the District
Magistrate. There is no such mention that he has taken into account the
affidavits filed by either of the party while nominating the respondent no. 4
to work as pradhan. Otherwise also if the wishes of the elected members are
to be tested, in my opinion it cannot be tested through affidavits and it can
only be tested in consonance with section 12-A of the Act, which requires
that the election to the office of Pradhan, or Members of Gram Panchayat,
shall be held through secret ballot. Here vacant post of Pradhan has been
filled up on temporary basis, therefore, the opinion/ wishes of the elected
members of the Gram Panchayat ought to have been obtained by secret
ballot from amongst the elected members of the said Gram Panchayat.



So far as the submission of learned counsel for the respondents that
there is no such requirement either under section 12-J or Rule 46B to obtain
wishes of the elected members for filling up the vacancy of Pradhan on
temporary basis is concerned, I am bound by the Division Bench judgement
of this Court in the case of Udaivir and Pushpendra Kumar.

In view of the foregoing discussions | am of the considered opinion
that the impugned order dated 18.10.2016 passed by the District Magistrate
cannot be sustained in the eyes of law.

In the result the writ petition succeeds and is allowed. The order
dated 18.10.2016 passed by the District Magistrate is hereby quashed. The
District Magistrate is directed to follow the procedure as has been laid
down by this Court in the aforementioned two Division Bench Judgements
in the case of Udaivir and Pushpendra Kumar. Gulesh v. State of U.P.,
2017 (1) AWC 361

Sec. 95(1)(g)—Removal of Gram Pradhan—Preliminary enquiry not
conducted by executive officer appointed by District Magistrate—
Validity of

In present case, final enquiry report is that of Executive Engineer
alone. Order nowhere refers to report by committee or to joint report of
Executive Engineer and Block Development Officer. Court has further held
that Chief Development Officer had no authority to participate in formal
enquiry and to submit any report as he was not nominated as enquiry
officer or member of enquiry committee. Action based upon report of Chief
Development Officer or report of Executive Engineer alone is not valid
action. Order of removal of Gram Pradhan, illegal. Mubarak Husain V.
State of U.P., 2017 (1) ALJ (NOC) 27 (All.)



U.P. Urban Buildings (Requlation of Letting, Rent and Eviction) Act

Ss. 3(g) and 21(1) (a) - Release application-Maintainability of —In
absence of pleading regarding comparative hardship- Not necessary
the release application should contain pleading regarding comparative
hardship-In the absence of findings by the Court below on comparative
hardship that a release application cannot be allowed-Explained.

The release application should necessarily contain pleading
regarding comparative hardship. It rather says that if the authorities fail to
record finding of comparative hardship and that where there are no
pleadings the release application cannot be allowed. It lays down the
aforesaid two conditions as essential part of comparative hardship. It gives
more weight age to the findings on the issue by the courts. It is only in the
absence of findings by the court on comparative hardship that a release
application cannot be allowed. Bhagwanti Devi (Smt.) V. A.D.J., (2017(1)
ARC 32.

U.P. Zamindari Abolition and Land Reforms Act

Ss. 198 (4), 132, 117 and 4-U.P. Zamindari Abolition and Land
Reforms Rules 1952- Rule 176 A — Cancellation of ‘patta’ —After
expiry of five years- Validity of

Facts of the present case are that the controversy involved in the
present case relates to the land recorded as Khata No. 324 Gata No.
194/0.077 hectare, and Gata No. 326/0.142 hectare situated at Village



Thakurnath, Pargana Aurangabad, Tehsil Mishrikh, District Sitapur
(hereinafter referred to as the land in dispute).

In respect to the land in dispute, a notice to the petitioners have been
issued by the competent authority inter alia stating therein that why the
petitioners' patta in respect to the land in question should not be cancelled.
Thereafter a report was submitted by Bhulekh Nirikshak, Mishrikh, District
Sitapur to the effect.

Tehsildar by letter dated 09.1.2009 forwarded the same to
respondent No. 2 to take necessary action. Accordingly, the order dated
12.03.2015 (Annexure No. 1) has been passed by Sub-Divisional
Officer/respondent No. 2, under challenge in the present writ petition.

In the instant case also the Assami lease of the petitioner stands
determined by the Statute itself i.e. by virtue of Rule 176-A of the Rules on
the expiry of five years from the date of initial grant. So, the same stands
determined with efflux of time. Therefore, there was no necessity for any
fresh determination and the petitioners are liable for eviction by expunging
of their names in the revenue records for which even notice or opportunity
of hearing would have been an empty formality as the petitioners are unable
to justify their continuance in possession over the land in dispute after
expiry of the lease period. As such, the argument advanced by learned
counsel for petitioners that neither any notice nor any opportunity has been
given, hence the impugned order is violative of principles of natural justice,
has got no force because petitioners have got no right over the land in
question after the expiry of five years from the date of grant of patta as they
are assami patta holders.



Further, the argument raised by learned counsel for petitioners that
the lease of the petitioners cannot be cancelled without invoking the
provisions as provided under Section 198 (4) of the U.P.Z.A. & L.R. Act
has got no force because provisions of Section 198(4) of the Act for
cancellation of the lease comes into play only when the land is being given
by way of patta to any person by the Gaon Sabha/Land Management
Committee whereas the same has no applicability because as per the
petitoienr case they have been granted Assami Patta by the erstwhile
Zamindar prior to vesting, so afer the expiry of five years from its grant, the
land is a public utility land as per Section 132 of the Act and managed by
the Gaon Sabha.

So far as the argument advanced by learned counsel for petitioner
that the petitioner has deposited the rent after expiry of the term of the lease
cannot confer any right to the petitioners as the principles of holding over
as enshrined under Section 116 of the Transfer of Properties Act, 1882 do
not apply to agricultural leases.

For the foregoing reasons, | do not find illegality or infirmity in the
impugned order under challenge in the present writ petition. Kalika
Prasad and v. State of U.P. 2017 (1) AWC 448

Ss. 333(1) and 331(3) — Order allowing impleadment application in an
appeal , whether revisable- Held, revisable

In order to decide the controversy involved in the present case, it
will be appropriate to go through the provisions as provided under Section
3330f U.P. Z. A. & L. R. Act, relevant portion is quoted herein below :-



"The Board or the Commissioner or the Additional Commissioner
may call for the record of any suit or proceeding (other than proceeding
under sub-section (4-A) of Section 198) decided by any court subordinate
to him in which appeal lies or where an appeal lies but has not been
preferred,for the purpose of satisfying himself as to the legality or propriety
of any order passed in such suit or proceeding and if such subordinate court
appears to have ;

(a) exercised a jurisdiction not vested in it by law; or
(b) failed to exercise a jurisdiction so vested; or

(c) acted in the exercise of jurisdiction illegally or with material
irregularity;

the Board or the Commissioner or the Additional Commissioner, as the
case may be, may pass such order in the case as he thinks fit."

From bare perusal of the provisions of Section 333 of the Act, it is
crystal clear that revision lies before the Board of Revenue or Additional
Commssioner, Lucknow Division, Lucknow against any order passed in a
suit or proceedings, other than, proceedings under sub-Section (4-A) of
Section 198 of the Act.

Further, an order dated 11.01.2016 passed by opposite party no.1
comes within the ambit and scope of the word "proceedings”, so the same is
revisable under Section 333 of the Act before the Board of Revenue.
Accordingly, once the legislature as given a mandate by virtue of Section
333 of the Act that if any order is passed in a proceeding, the same will be
revisable. Shiv Mangal v. Additional Commissioner (Adm.) Lucknow
Divisions, 2017 (35) LCD 303



U.P. Zamindari Abolition and Land Reforms Rules
Rules 285- H and 285- L- Auction sale Refund of bid amount —After
cancellation of auction sale

Petitioner was entitled to be refunded entire bid amount deposited by
his mother in auction proceedings and also to be paid interest at Rate of 5%
per annum in addition to bid amount by way of damages.

In this case, the auction proceedings held in favour of the petitioner
on 09.03.2004 have been cancelled by the Sub Divisional Officer on
31.03.2004, as such cancellation of sale in this case is neither referable to
Rule 285-H nor Rule 285-1, hence, applicability of the provisions contained
in Rule 285-L remains doubtful. However, having said that, it is worth
noticing that the Sub Divisional Officer did not have any jurisdiction or
authority or power vested in him either by U.P.Z.A.& L.R. Act or the rules
framed thereunder to have cancelled the auction sale held in favour of the
mother of the petitioner on 09.03.2004. Thus, both acts i.e. holding of the
auction proceedings by an incompetent authority (Naib Tehsildar) and
cancellation of the auction sale dated 09.03.2004 on 31.03.2004 by another
incompetent authority (Sub Divisional Officer), are completely unlawful
because of which bid amount deposited by the petitioner's mother remained
withheld in the government treasury for 12 long years. The Collector in the
impugned order has also held that the order dated 31.03.2004 could not
have been passed by the Sub Divisional Officer and has, while passing the
impugned order, cancelled the same.

In the aforesaid circumstances, the fault clearly lies with the revenue
authorities because of which petitioner's money could not be utilized by
him which he could have used for his own benefit. Since the U.P.Z.A.&
L.R. Act and the Rules framed thereunder do not envisage payment of



interest in a situation as the present case has presented before us where
auction sale has been cancelled by an incompetent authority after having
been conducted by another incompetent authority, court feel it appropriate
to award damages to the petitioner for the illegal acts of the respondents.
For assessing and quantifying the damages to be paid to the petitioner, we
can be guided by and recourse can be had to the provisions contained in
Rule 285-L which provides refund of the entire bid amount in case of
cancellation of the auction sale under Rule 285-H and Rule 285-L along
with an additional amount not exceeding 5% of the purchase money.

Thus, without interfering in the impugned order, so far it refuses to
confirm the auction sale dated 09.03.2004, this writ petition is disposed of
in view of the alternative relief claimed for by the petitioner in this petition
as relief no. Il. Rakesh Verma V. District Magistrate Ambedkar and
others, 2017 (2) AWC1506

Words and Phrases

‘Corruption’—Meaning of

The accepted meaning of corruption is the act of corrupting or of
Impairing integrity, virtue, or moral principle; the state of being corrupted
or debased; loss of purity or integrity; depravity; wickedness; impurity;
bribery, due to which in civilized society, corruption has always been
viewed with particular distaste to be condemned and criticized by everyone.
Thus, precise meaning of corruption is illegal, immoral or unauthorized act
done in due course of employment. Broadly speaking, it may be termed to
be an inducement, which is divisive and makes a significant contribution to
social inequality and conflict. Shyam Babu V. State of U.P., 2017 (2) ALJ
340



“Reasons” are °‘links between the materials on which certain
conclusions are based and the actual conclusions’

The Apex Court recently also in Competition Commission of India
Vs. Steel Authority of India Ltd. & Anr. JT 2010 (10) SC 26 in para 68
referring to the judgment in the case of Gurdial Singh Fijji said:

"Reasons are the links between the materials on which certain
conclusions are based and the actual conclusions. By practice adopted in all
courts and by virtue of judge- made law, the concept of reasoned judgment
has become an indispensable part of basic rule of law and in fact, is a
mandatory requirement of the procedural law. Clarity of thoughts leads to
clarity of vision and therefore, proper reasoning is foundation of a just and
fair decision."

Since the impugned order passed by DDC is wholly unreasoned and
non-speaking the same cannot be sustained. Sheo Pal V. Basu Deo and
Others, 2017 (35) LCD 257

Legal Quiz

Q.1 Inthe matter of collection of toll tax on toll plaza on national
highways, is civil court has jurisdiction for the injunction suit?

Ans. the power of the government to collect toll flows to the State
Government from Entry 59 of List- Il, 7th Schedule of the
Constitution of India. So, as far as the National Highways are
concerned, it was decided by the Bombay High Court in the case of
Avinash and Ors. v. State of Maharashtra and Ors., Writ Petition No.
4378 of 2003; Maharashtra Law Journal (2004), Pg 511, whenever a



Q.2

Ans.

road passing through the land which belongs to the State of Central
Government, be it a State Highways or National Highways, the local
bodies are not barred to impose any tax on vehicles entering in areas
of the said local body.

Moreover, bu virtue of Entry 13 of Eleventh Schedule read with
Avrticle 243 G and Entry 4 of 12th Schedule read with Article 243 W,
Constitution of India, local bodies can also impose some levy, duty
of tax. Therefore, the position for granting of an injunction on toll is
similar to that of imposing an injunction on any levy imposed by any
State or its Agencies.

where a succession Certificate was issued by the Court in favor of
the applicant but before the corticated was acted upon the applicant
died and his legal heir applied for fresh succession certificate with
respect to the same property. Whether fresh court fee would be
payable on the total value of debt or security mentioned in the
application?

an application for the certificate must be accompanied by a deposit
of court fee and on the death of the holder of the certificate, if a fresh
application is made, the court fee has to be paid over again. (Re
Saroja Bashini, 20 CWN 1124) However, payment of court fee is not
a condition precedent to be maintainability of the petition and it
could be paid at the time of issuance of the certificate also. (Usha &
Ors. v. State of Orissa, AIR 1998 Ori 146)

Therefore, in the present case fresh court fee will be paid for issuing
succession certificate on application of the heir of deceased
applicant. The court fee paid by previous applicant will not be



Q3.

AnS.

adjusted against the court fee liable to paid in subsequent
application. It is not mandatory that the court fee on certificate
should be paid along with the application.

Whether recording statement u/s 164 Cr.PC, A Magistrate should
ensure and certify the presence of the parents of child or any other
person of his trust in matter of offence under POCSO act, 2012?

Recording of statement by Magistrate under Section 164 Cr.PC, the
act incorporates child friendly procedure for reporting recording of
evidence and trial of offences, keeping the best interest of the child
as of paramount importance at every stage of the judicial process.

S. 26 of POCSO act provides that the magistrate or the police officer
as the case may be, shall record the statement as spoken by the child
in presence of the parents of the child or any other person in whom
the child has trust or confidence.

The statement should be recorded by a Magistrate as spoken by the
child:

M In the language of the child,;

(i)  Using qualified and experienced translator, interpreter or
special educator necessary on payment of fees prescribed,

(i)  Recording the statement when possible by audio-video
electronic means, and

(iv)  Recording it in the presence of the parents or person having
the trust and confidence of the child.

Q.4 Can co-accused cross examine the witness produced by one
accused?



Ans. One co-accused can cross examine the witness produced by other
co-accused, if the witness so examined gives statement affecting the
interest of that co-accused. Kindly go through commentary on
Section 138 Evidence Act of Ratan Lal & Dhiraj Lal.



